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U;k;ky;&vij l= U;k;k/kh'k] U;k;ky; la[;k&1] ckjkcadhA

          mifLFkr% fou; dqekj flag&III ¼mPprj U;kf;d lsok½
                  J.O.Code UP-6068 

,u0Mh0ih0,l0,DV okn la[;k% 200108@2012

jkT; m-iz-    & &  & vfHk;kstu i{kA

cuke

eks0esjkt iq=&Lo0jetkuh] fuoklh&xzke cjkSyh efyd] Fkkuk&tSniqj]

ftyk&ckjkcadhA    & & & vfHk;qDrA

eq-v-la- %  785 lu~ 2011
             vUrxZr /kkjk&8@21 Lokid vkS"kf/k 
                             ,oa eu%izHkkoh inkFkZ vf/kfu;e]
    Fkkuk&tSniqj] ftyk&ckjkcadhA 

 fu.kZ;

1- iqfyl Fkkuk&tSniqj] ftyk&ckjkcadh }kjk vfHk;qDr eks0 esjkt

iq=&Lo0  jetkuh  ds  fo#)  eqdnek  vijk/k  la[;k&785@2011]

vUrxZr /kkjk& 8@21 Lokid vkS"kf/k  ,oa  eu%  inkFkZ  vf/kfu;e esa

izsf"kr vkjksi&i= ds vk/kkj ij izLrqr ,u0Mh0ih0,l0,DV okn esa]

vfHk;qDr  eks0  esjkt]  dks  vijk/k  vUrxZr  /kkjk&  8@21  Lokid

vkS"kf/k ,oa eu% inkFkZ vf/kfu;e esa vkjksfir dj fopkj.k fd;k x;k

gSA 

2- ;gkWa ;g mYys[kuh; gS fd iz'uxr  ,u0Mh0ih0,l0,DV okn]

ekuuh; mPpre~ U;k;ky; ds funsZ'kkuqlkj  APAaR-DJ-VI dh i=koyh

gksus ds dkj.k ekeys dk fopkj.k ojh;rk ds vk/kkj ij fd;k x;k gSA

3- la{ksi  esa  vfHk;kstu  dFkkud  bl  izdkj  gS  fd  fnukad

04-12-2011 dks mifujh{kd HkkLdj nso frokjh e; gejkg dka0 Hkkjr

flag o dka0 'kSysUnz  izrki flag] dka0 jkeHknz  ;kno Fkkuk gktk ls

cgokys jiV la[;k 11 le; 09%15 cts fcukoj ns[kHkky {ks= ryk'k

okafNr vijk/kh es gj[k pkSjkgs ij ekStwn Fks fd tfj;s eq[kfcj lwpuk

feyh fd ,d O;fDr tks cjkSyh efyd xkao dk jgus okyk gS vius
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xkao ls ekjQhu ysdj gSnjx<+ ckjkcadh jksM ij vkus okyk gSA bl

lwpuk ij fo'okl djds eSa mifujh{kd e; gejkgh deZpkjhx.k e;

eq[kfcj dks ykf[k;kiqj eksM+ ij cuh nqdkuks dh vkM+ ysdj fNi x;s

dqN le; ckn eq[kfcj us b'kkjk fd;k fd ugj uVjh ls jksM dh

rjQ vk jgk ogh O;fDr gS tks fd ge iqfyl yqdrs fNirs ugj iVjh

ij igqapdj ml O;fDr dks jksdk o Vksdk x;k rks ihNs eqM+dj Hkkxuk

pkgk fd ge iqfyl okys ?ksj ?kkjdj cjkSyh eksM+  [kMa+tk ekxZ ij

idM+ fy;k x;kA uke irk o Hkkxus dk dkj.k iwNk x;k rks mlus

viuk uke eks0esjkt iq= Lo0jetkuh fuoklh xzke cjkSyh efyd] Fkkuk

tSniqj ckjkcadh crkrs gq;s dgk lkgc esjs ikl ekjQhu gS blfy;s Mj

ds dkj.k Hkkxuk pkg jgk Fkk fd vki yksxks us idM+ fy;kA eks0

esjkt mijksDr }kjk vius ikl ekjQhu dk gksuk crk;s tkus ij mls

crk;k x;k fd vkidks vf/kdkj gS fd vki viuh tkek ryk'kh fdlh

eftLVsªV vFkok jktif=r vf/kdkjh ds le{k ns ldrs gSa ;k fQj mUgsa

lwpuk nsdj ;gha cqyk;k tk ldrk gSA ftlij eks0 esjkt mijksDr

dgha Hkh pyus ls euk djrs gq;s dg jgk gS fd eSaus vkidks igys gh

crk fn;k gS fd esjh tks Hkh ryk'kh ysxk ekjQhu gh fudysxhA eq>s

vki ij fo'okl gS vki gh esjh tkek ryk'kh ys yhft,A eks0esjkt

dh lgefr ij lgefri= fy[kdj i<+dj lqukdj vkykekr cuok;s

x;sA eks0 esjkt mijksDr ds bRehuku gsrq ge iqfyl okys ,d nwljs

dh Hkh tkek ryk'kh ys nsdj bRehuku djk;k x;k fd fdlh ds ikl

voS/k oLrq ugh gSA rRi'pkr~ eks0 esjkt dh tkek ryk'kh yh x;h rks

igus gqbZ yqaxh dh nkfguh QsV ls ,d ikyhFkhu esa v[kckjh dkxt esa

fyiVk gqvk ikmMj tSlk inkFkZ feyk ftls [kksydj ns[kk x;k rks Hkwjs

jax dk ikmMj ik;k x;k rFkk ftls lwa?kus ij o gejkgh deZpkjhx.kks

dks lqa?kkus ij ekjQhu tSlh cw vk jgh gSA rRi'pkr~ r¶rh'kh fdV ls

rjktw ckV fudky dj rkSy dh x;h rks ekjQhu dk otu 250 xzke

ik;k x;kA eks0 esjkt }kjk cjken ikmMj ekjQhu gksus dh iqf"V djrs

gq;s viuh xyrh ekQh fd;s tkus dh ckr dg jgk gSA eks0 esjkt

mijksDr ls  cjken ekjQhu ds laca/k  es  vf/kdkji= ekaxk x;k rks

fn[kkus  esa  dkflj  jgkA  eks0  esjkt  dk  mijksDr  d`R;  /kkjk

8@21 ,u0Mh0ih0,l0,DV ds  izkfo/kku ds vUrxZr n.Muh; vijk/k

dh Js.kh esa vkrk gSA vr% eks0 esjkt dks fxj¶rkjh dk dkj.k crkrs
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gq;s  ekuokf/kdkj  vk;ksx  o  ekuuh;  loksZPp  U;k;ky;  ds  vkns'kks

funsZ'kks dk ikyu djrs gq;s le; djhc 14%00 cts fgjklr iqfyl esa

fy;k x;kA cjken ekjQhu dks dCtk iqfyl esa fy;k x;kA nkSjku

fxj¶rkjh o cjkenxh ekjQhu vkus tkus okys jkgxhjks ls xokgh ds

fy;s dgk x;k rks HkykbZ cqjkbZ ds dkj.k dksbZ rS;kj ugha gqvkA ekSds

ij fxj¶rkjh eseks rS;kj fd;k x;kA cjken ekjQhu dks mlh v[kckjh

dkxt o ikyhFkhu esa j[kdj vyx diM+s es j[kdj lhy eksgj dj

uewuk eksgj rS;kj fd;k x;kA QnZ ekSds ij fy[kdj] i<+dj] lqukdj

vykekr cuok;s tk jgs gS rFkk QnZ dh izfr vfHk;qDr dks nh tk jgh

gSA oknh eqdnek mifujh{kd HkkLdj nso frokjh }kjk rS;kj dh x;h

QnZ cjkenxh ds vk/kkj ij Fkkuk&tSniqj esa vfHk;qDr eks0 esjkt ds

fo#) eq-v-la- 785@2011] /kkjk 8@21 ,u-Mh-ih-,l- ,DV dh izFke

lwpuk fjiksVZ ntZ dh x;h ftldk bUnzkt dk;eh th0Mh0 esa fd;k

x;kA

4- eqdnek  iathd`r  gksus  ds  mijkUr  mifujh{kd  ch0ch0

dukSft;k }kjk vijk/k la[;k 785@2011 cuke eks0 esjkt dh foospuk

xzg.k dh x;hA nkSjku foospd foospd }kjk lk{khx.k ds c;ku vafdr

fd;s x;s rFkk ?kVukLFky dk fujh{k.k dj uD'kk&utjh rS;kj fd;k

x;k rFkk ckn foospuk vfHk;qDr eks0 esjkt }kjk /kkjk& 8@21 ,u-Mh-

ih-,l- ,DV dk vijk/k dkfjr fd;k tkuk ikrs gq, mlds fo:)

fopkj.k gsrq U;k;ky; esa vkjksi&i= izn'kZ d&4 izsf"kr fd;k x;kA 

5- vfHk;qDr eks0 esjkt ds fo#) /kkjk& 8@21 ,u-Mh-ih-,l- ,DV

ds  rgr  n.Muh;  vijk/k  ds  laca/k  esa  U;k;ky;  }kjk  fnukWad

09-10-2012 dks vkjksi fojfpr fd;k x;kA vkjksi vfHk;qDr dks i<+dj

lquk;k ,oa le>k;k x;kA vfHk;qDr us fojfpr vkjksi ls nks"kh u gksus

dk vfHkokd djrs gq, fopkj.k dh ekax dh A

6- vfHk;kstu i{k dh vksj ls ekSf[kd lk{kh ds :i esa ih-MCyw-& 1

fujh{kd HkkLdj nso frokjh] ih-MCyw-&2 mifujh{kd Hkkjr flag rksej]

ih-MCyw-&3  lsokfuo`Rr  mifujh{kd  ch0ch0  dukSft;k  o  ih0MCyw&4

lsokfuo`Rr  dka0  ljnkj  cgknqj  flag  dks  ijhf{kr  djk;k  x;k  gSA

nLrkosth lk{;ksa  esa vfHk;kstu dh vksj ls lgefr&i= izn'kZ d&1]

fxj¶rkjh izi=  izn'kZ  d&2] QnZ cjkenxh izn'kZ  d&3 uewuk eksgj

u"V fjiksVZ  izn'kZ  d&4]  uD'kk  utjh izn'kZ  d&5]  vkjksii= izn'kZ
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d&6] izFke lwpuk fjiksVZ izn'kZ d&7] dk;eh th0Mh0 izn'kZ d&8]

MkdsV izn'kZ d&9 izLrqr fd;k x;k gSA 

7- vfHk;qDr eks0 esjkt dk c;ku vUrxZr /kkjk 313 na-iz-la- fnukad

10-06-2026 dks  ys[kc) fd;k x;kA vfHk;qDr us  Lo;a  ds  ikl ls

fdlh u'khyk inkFkZ ekjQhu dh cjkenxh dks xyr crk;k gS rFkk

lk{khx.k }kjk xyr lk{; fn;k tkuk dgrs gq, tkudkjh ls badkj

fd;A xokgku }kjk foHkkxh; gksus ds ukrs jaft'ku xokgh fn;k tkuk

crk;k x;kA izkFkhZ  }kjk dgk x;k fd]  fnukad 14-11-2012 dks  nks

iqfylokys eksVjlkbfdy ls lqcg yxHkx 08%30 cts izkFkhZ ds ?kj ij

vk;s vkSj izkFkhZ dks crk;k fd vkids f[kykQ fdlh us izkFkZuki= fn;k

gSA njksxkth us cqyk;k gSA izkFkhZ dks idM+ dj Fkkus ys x;s vkSj QthZ

pkyku dj fn;kA

8- vfHk;qDr  eks0esjkt dks  lQkbZ  lk{;  izLrqr  fd;s  tkus  gsrq

volj fn;k x;k fdUrq vfHk;qDr dh vksj ls dksbZ lQkbZ lk{; izLrqr

ugha fd;k x;k gSA

9- jkT; dh vksj  ls  fo}ku ,-Mh-th-lh-¼fØ-½  ,oa  cpko i{k  ds

fo}ku vf/koDrk ds  rdksZ  dks  lquk x;k rFkk  i=koyh ij miyC/k

lk{;ksa dk lE;d~ ifj'khyu fd;k x;kA

fu"d"kZ

10- vfHk;kstu dks vfHk;qDRk eks0 esjkt ds fo:) yxk;s x;s vkjksiksa

dks ;qfDr&;qDr lansg ls ijs lkfcr djuk gSA U;k;ky; dks ;g ns[kuk

gS fd vfHk;kstu] vfHk;qDRk eks0 esjkt ij yxk;s x;s vkjksi dks fdl

gn rd lkfcr djus esa lQy jgk gS\ 

11- vfHk;kstu dFkkud o vfHk;kstu dFkkud ds leFkZu esa izLrqr

lk{;ksa  ds  ,oa  mHk;  i{k  dh  vksj  ls  izLrqr  rdksZ  ds  vk/kkj  ij

U;k;ky; ds le{k vo/kkj.k ds fy, eq[; #i ls fuEufyf[kr vo/kk;Z

iz'u gaS %&

1- D;k izLrqr ekeys ds rF;ksa ,oa ifjfLFkfr;ksa esa /kkjk& 42

,u-Mh-ih-,l-,DV dk vuqikyu vkKkid Fkk ,oa lEcfU/kr

iqfyl }kjk bldk vuqikyu fd;k x;k\ ;fn ugha]  rks

izHkko\

2- D;k izLrqr ekeys esa /kkjk& 50 ,u-Mh-ih-,l- ,sDV dk

vuqikyu visf{kr Fkk\ ;fn gkWa] rks D;k vfHk;kstu }kjk

/kkjk& 50 ,u-Mh- ih-,l- ,DV ds vkKkid micU/k dk
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vuqikyu fof/kuqlkj fd;k x;k\ ;fn ugha] rks izHkko\

3- D;k izLrqr ekeys esa /kkjk& 52&, ,u-Mh-ih-,l-,sDV dk

vuqikyu fd;k x;k\ ;fn ugha] rks izHkko\

4- D;k izLrqr ekeys esa QnZ cjkenxh ds Lora= lk{kh dks

izLrqr uk fd;s tkus ds ckotwn Hkh] vfHk;kstu }kjk tks

lk{; izLrqr fd;k x;k gS og] vfHk;qDr dh nks"kflf) ds

fy, i;kZIr gS\

11-1  izFke vo/kk;Z  iz'u ;g gS  fd]  D;k  izLrqr  ekeys  ds  rF;ksa  ,oa

ifjfLFkfr;ksa  esa  /kkjk& 42  ,u-Mh-ih-,l-,DV dk  vuqikyu vkKkid Fkk  ,oa

lEcfU/kr iqfyl }kjk bldk vuqikyu fd;k x;k\ ;fn ugha] rks izHkko\

11-2 izFke vo/kk;Z iz'u ds lUnHkZ esa ekuuh; mPpre U;k;ky; dh

fof/k O;oLFkk] Ravindran alias John v. Superintendent of Customs (2007)

CrLJ 3414 (SC) dks nf̀"Vxr j[kuk gksxk] ftlesa fd ekuuh; mPpre

U;k;ky;  }kjk  ;g  O;oLFkk  nh  x;h  gS  fd]  ^/kkjk

42  ,u0Mh0ih0,l0,DV  dk  vuqikyu  ogha  vkKkid  gS]  tgka  ij

vfHk;qDr dh fxj¶rkjh ;k vijk/k ls lEcfU/kr eky dk vfHkxzg.k]

lw;ksZn; ,oa lw;kZLr ds e/;] fdlh Hkou] okgu ;k ?ksjs gq;s LFkku ls gqbZ

gks] ;fn ,slh fxj¶rkjh vFkok ,slk vfHkxzg.k mDr rhuksa  LFkkuks ls

brj fd;k tkrk gS] rks /kkjk 42¼2½ ,u0Mh0ih0,l0,DV ds izko/kku

vkdf"kZr gksxsaA ;fn mDr fxj¶rkjh ,oa cjkenxh lw;kZLr ,oa lw;ksZn;

ds  e/;  dh  tkrh  gS]  rks  Hkh  /kkjk  42¼2½ ,u0Mh0ih0,l0,DV  ds

izko/kku vkdf"kZr gksaxsa] ,oa ,slh ^iwoZ lwpuk^ vFkok ^fo'okl ds dkj.k^

dks ys[kc) dj vius ^vO;ofgr inh; ofj"B^ vf/kdkjh dks 72 ?k.Vs

ds vUnj lwfpr djuk vkKkid gksxkA

11-3 izLrqr ekeys esa  QnZ&cjkenxh izn'kZ d&3 ls] gh Li"V gS fd]

iqfyl dks eq[kfcj [kkl ds tfj;s ;g lwpuk igys gh 02%15 cts izkIr

gks x;h Fkh fd vfHk;qDr ds ikl uktk;t ekjQhu gS] fdUrq vfHk;qDr

dh fxj¶rkjh cjkSyh eksM+ [kM+atk ekxZ ls dh x;h tcfd og   ^iSny^  

Fkk rFkk iqfyl dks ns[kdj Hkkxk] iqfyl }kjk mls idM+ fy;k x;k ,oa

mldh fxj  ¶  rkjh ds i'pkr~ ekSds ls eky&eqdnek 250 xzke ekjQhu  

cjkenxh Hkh dh x;h gSA bl izdkj fxj  ¶  rkjh ,oa cjkenxh dk ;g  

LFkku uk rks Hkou gS] uk okgu gS vkSj uk gh ?ksjk gqvk LFkku gh gSA

vr% gLrxr ekeys esa vfHk;qDr dh fxj  ¶  rkjh o cjkenxh ds lUnHkZ esa  
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/kkjk 42 ,u0Mh0ih0,l0,DV ds micU/k vkdf"kZr ugha gksrs gSaA   vr%

,slh fLFkfr esa /kkjk 42¼2½ ,u0Mh0ih0,l0,DV ds vkKkid mica/k dk

vuqikyu uk fd;s tkus ds lUnHkZ esa fo}ku vf/koDrk cpko i{k ds

rdZ fof/k lEer uk gksus ds dkj.k Lohdkj fd;s tkus ;ksX; ugha gSA

rnuqlkj vo/kk;Z iz'u la[;k&1 mRrfjr fd;k tkrk gSA 

12-1  f}rh; vo/kk;Z iz'u bl vk'k; dk fojfpr gS fd] ^^D;k izLrqr

ekeys esa /kkjk& 50 ,u-Mh-ih-,l- ,DV dk vuqikyu visf{kr Fkk\ ;fn gkWa]

rks D;k vfHk;kstu }kjk /kkjk& 50 ,u-Mh- ih-,l- ,DV ds vkKkid micU/k

dk vuqikyu fof/kuqlkj fd;k x;k\ ;fn ugha] rks izHkko\**

12-2-1  f}rh; vo/kk;Z iz'u ds lUnHkZ esa  QnZ&cjkenxh izn'kZ d&3 ds

lqlaxr va'kks dk mYys[k fd;k tkuk lehphu gksxk] ftlesa ;g of.kZr

gS fd%&

^^fnukad  04-12-2011  dks  mifujh{kd  HkkLdj  nso

frokjh e; gejkg dka0 Hkkjr flag o dka0 'kSysUnz

izrki flag] dka0 jkeHknz ;kno Fkkuk gktk ls cgokys

jiV la[;k 11 le; 09%15 cts fcukoj ns[kHkky

{ks= ryk'k okafNr vijk/kh es gj[k pkSjkgs ij ekStwn

Fks fd tfj;s eq[kfcj lwpuk feyh fd ,d O;fDr tks

cjkSyh efyd xkao dk jgus okyk gS vius xkao ls

ekjQhu ysdj gSnjx<+ ckjkcadh jksM ij vkus okyk

gSA bl lwpuk ij fo'okl djds eSa mifujh{kd e;

gejkgh deZpkjhx.k e; eq[kfcj dks ykf[k;kiqj eksM+

ij cuh nqdkuks dh vkM+ ysdj fNi x;s dqN le;

ckn eq[kfcj us b'kkjk fd;k fd ugj uVjh ls jksM

dh rjQ vk jgk ogh O;fDr gS tks fd ge iqfyl

yqdrs fNirs ugj iVjh ij igqapdj ml O;fDr dks

jksdk o Vksdk x;k rks ihNs eqM+dj Hkkxuk pkgk fd

ge iqfyl okys ?ksj ?kkjdj cjkSyh eksM+ [kMa+tk ekxZ

ij idM+ fy;k x;kA uke irk o Hkkxus dk dkj.k

iwNk  x;k  rks  mlus  viuk  uke  eks0esjkt  iq=

Lo0jetkuh fuoklh xzke cjkSyh efyd] Fkkuk tSniqj

ckjkcadh crkrs gq;s dgk lkgc esjs ikl ekjQhu gS

blfy;s Mj ds dkj.k Hkkxuk pkg jgk Fkk fd vki
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yksxks us idM+ fy;kA eks0 esjkt mijksDr }kjk vius

ikl ekjQhu dk gksuk crk;s tkus ij mls crk;k

x;k fd vkidks vf/kdkj gS fd vki viuh tkek

ryk'kh fdlh eftLVsªV vFkok jktif=r vf/kdkjh ds

le{k ns ldrs gSa  ;k fQj mUgsa  lwpuk nsdj ;gha

cqyk;k tk ldrk gSA ftlij eks0 esjkt mijksDr

dgha Hkh pyus ls euk djrs gq;s dg jgk gS fd eSaus

vkidks igys gh crk fn;k gS fd esjh tks Hkh ryk'kh

ysxk ekjQhu gh fudysxhA eq>s vki ij fo'okl gS

vki gh esjh tkek ryk'kh ys yhft,A eks0esjkt dh

lgefr  ij  lgefri=  fy[kdj  i<+dj  lqukdj

vkykekr  cuok;s  x;sA  eks0  esjkt  mijksDr  ds

bRehuku gsrq ge iqfyl okys ,d nwljs dh Hkh tkek

ryk'kh ys nsdj bRehuku djk;k x;k fd fdlh ds

ikl voS/k  oLrq  ugh gSA  rRi'pkr~  eks0  esjkt dh

tkek ryk'kh yh x;h rks igus gqbZ yqaxh dh nkfguh QsV

ls  ,d ikyhFkhu  esa  v[kckjh  dkxt esa  fyiVk  gqvk

ikmMj tSlk inkFkZ feyk ftls [kksydj ns[kk x;k rks

Hkwjs jax dk ikmMj ik;k x;k rFkk ftls lwa?kus ij o

gejkgh deZpkjhx.kks dks lqa?kkus ij ekjQhu tSlh cw vk

jgh  gSA rRi'pkr~  r¶rh'kh  fdV  ls  rjktw  ckWV

fudky dj rkSy dh x;h rks ekjQhu dk otu 250

xzke  ik;k  x;kA  eks0  esjkt  mijksDr  ls  cjken

ekjQhu  ds  laca/k  es  vf/kdkji=  ekaxk  x;k  rks

fn[kkus esa dkflj jgkA eks0 esjkt dk mijksDr d`R;

/kkjk  8@21  ,u0Mh0ih0,l0,DV  ds  izkfo/kku  ds

vUrxZr n.Muh; vijk/k dh Js.kh esa vkrk gSA vr%

eks0  esjkt  dks  fxj¶rkjh  dk  dkj.k  crkrs  gq;s

ekuokf/kdkj vk;ksx o ekuuh; loksZPp U;k;ky; ds

vkns'kks  funsZ'kks  dk  ikyu djrs  gq;s  le; djhc

14%00 cts  fgjklr iqfyl esa  fy;k  x;kA cjken

ekjQhu  dks  dCtk  iqfyl  esa  fy;k  x;kA  nkSjku

fxj  ¶  rkjh  o  cjkenxh  ekjQhu  vkus  tkus  okys  
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jkgxhjks ls xokgh ds fy;s dgk x;k rks HkykbZ cqjkbZ

ds dkj.k dksbZ rS;kj ugha gqvkA ekSds ij fxj  ¶  rkjh  

eseks  rS;kj  fd;k x;kA cjken ekjQhu dks  mlh

v[kckjh dkxt o ikyhFkhu esa j[kdj vyx diM+s

es j[kdj lhy eksgj dj uewuk eksgj rS;kj fd;k

x;kA  QnZ  ekSds  ij  fy[kdj]  i<+dj]  lqukdj

vykekr cuok;s tk jgs gSaA vfHk;qDr dh fxj¶rkjh

dh lwpuk mlds ?kj fHktokbZ tk jgh gSA^^

12-2-3 bl izdkj mDr QnZ&cjkenxh izn'kZ d&3] ls gh ;g Li"V gS

fd iqfyl Vhe }kjk vfHk;qDr eks0esjkt ds 'kjhj dh ryk'kh yh x;h

rFkk  mlds  igus  gqbZ  yqaxh  dh  nkfguh  QsV  ls  ,d ikyhFkhu  esa

v[kckjh dkxt esa fyiVk gqvk ikmMj ekjQhu cjken gqvk] ftldk

otu  250  xzke  ik;k  x;kA  vr%  izLrqr  ekeys  esa  /kkjk

50 ,u0Mh0ih0,l0,DV ds micU/kks dk vuqikyu fd;k tkuk vkKkid

FkkA 

12-2-4 ;g mYys[k fd;k tkuk lehphu gksxk fd] fdlh U;k;ky; ds

le{k  ^lkjHkwr lk{;^ dk fgLlk^ (Substantive Piece of Evidence)  dk

fgLlk og gS  tksfd vfHk;kstu ds  lk{kh  }kjk  U;k;ky; ds  le{k

l'kiFk fn;k tkrk gSA izLrqr ekeys esa f}rh; vo/kk;Z iz'u ds ^nwljs

fgLlŝ  ds lUnHkZ esa lk{kh ih0MCyw&1 fujh{kd HkkLdj nso frokjh] tks

fd izLrqr ekeys esa oknh eqdnek gS ,oa vfHk;qDr dh fxj¶rkjh ,oa

cjkenxh ftl Vhe }kjk dh x;h mldk eqf[k;k gS] mlds }kjk viuh

ftjg ds i`"B 2 o 3 esa ;g dFku fd;k x;k gS fd] 

^^?kVuk fnu dh gSA eqfYte dh ryk'kh esjs }kjk yh

x;h FkhA ekSds ij lcls igys QnZ rS;kj dh Fkh] mlds

ckn lgefr i= rS;kj fd;kA mlds mijkUr fxj¶rkjh

eseks rS;kj fd;k vkSj eky dks lhy dj uewuk eksgj

rS;kj fd;k x;kA  lgefri= ij tks  fy[kk  gS]  ogha

esjs  }kjk  vfHk;qDr ls  iwNk  x;k  Fkk  vkSj  fy[kk  x;k

Fkk] /kkjk 50 ,u0 Mh0 ih0 ,l0 ,DV ds vuqikyu esaA

eqfYte dks idM+us ds ckn Lora= xokg dks Qjgke

djus dk iz;kl fd;k x;k fdUrq  HkykbZ cqjkbZ ds Mj

ls dksbZ rS;kj ugha gqvkA^^ 
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12-2-5 bl izdkj bl lk{kh }kjk U;k;ky; ds le{k fn;s x;s ^lkjHkwr

lk{;^] mDr l'kiFk c;ku] ls ;g Li"V gS fd izLrqr ekeys esa lcls

igys QnZ rS;kj dh x;h Fkh ,oa mlds i'pkr~ vfHk;qDr dh tkek

ryk'kh dh lgefr ds lUnHkZ esa lgefr&i= izn'kZ d&1 rS;kj fd;k

x;k] ftlds }kjk vfHk;qDr dh Lora= bPNk dh vfHkO;fDr ds vk/kkj

ij  mldh  tkek  ryk'kh  yh  x;hA  bl izdkj  tc  vfHk;qDr  dh

fxj¶rkjh ds i'pkr~ mldh tkek ryk'kh ,oa mlds ikl ls cjken

eky dh rkSy ,oa ml eky dks lhy loZ eksgj dj fy;k x;k Fkk ,oa

vUrr% QnZ Hkh rS;kj dj yh x;h] rks mlds i'pkr~ ,slk lgefr&i=

ek= fof/kd vkSipkfjdrk dh [kkukiwfrZ ds vykok vkSj dqN ugha jg

tkrkA tkek ryk'kh ds i'pkr~ QnZ rS;kj dj lgefr&i= fy[kk x;k

tks /kkjk 50 ,u0Mh0ih0,l0,DV ds vkKkid micU/k dks gh nwf"kr

dj nsrk gSA Lora= lkf{k;ksa  ds vHkko esa  ,slh lgefr /kkjk 50 ds

vkKkid micU/k dk iw.kZ  vuqikyu ekuk gh ugha tk ldrkA vr%

lk{kh ih0MCyw&1 ds lk{; ls Li"V gS fd izLrqr ekeys esa vfHk;qDr

dh  fxj¶rkjh  ds  i'pkr~  mldh  tkek  ryk'kh  /kkjk

50 ,u0Mh0ih0,l0,DV ds vkKkid micU/k ds vuqikyu esa yh gh

ugha x;hA 

12-2-6 oknh eqdnek ih0MCyw&1 ds mDr c;ku ds lUnHkZ esa i=koyh

ij miyC/k  lgefr&i= izn'kZ  d&1 dh vUroZLrq  dk mYys[k fd;k

tkuk lehphu gksxk] ftlds fd lUnHkZ esa lk{kh ih0MCyw&1 }kjk ;g

dgk x;k gS fd ^^lgefr&i= tks fy[kk gS] ogha esjs }kjk vfHk;qDr ls

iwNk  x;k  Fkk  vkSj  fy[kk  x;k  Fkk]  /kkjk  50  ,u0Mh0ih0,l0,DV  ds

vuqikyu esaA^^ 

12-3-1          lgefr&i= 

^^vkt fnukad 04-12-2011 dks eSa ,l0vkbZ0 HkkLdj

nso  frokjh  e;  gejkgh  deZpkjhx.k  ds

vfHk0eks0esjkt  iq=  Lo0  jetkuh  fuoklh  xzke

cjkSyh  efyd  Fkkuk  tSniqj]  ckjkcadh  dks  le;

14%00 cts cjkSyh eksM+ [kM+atk ekxZ ij idM+k x;k

tks  vius ikl voS/k ekjQhu gksuk  crk jgk gSA

fdlh jktif=r   vf/kdkjh@eftLV  ª  sV   ds le{k tkek

ryk'kh ugha  nsuk pkgrkA ge iqfyl okyks dks gh
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tkek ryk'kh ysus dks crk jgk gSA bl ij lgefr

izkIr  dj  lgefri=  fy[kdj  i<+dj  lqukdj

vykekr cuok;s tk jgs gSaA^^

12-3-2  mDr lgefr&i= ij vfHk;qDr ds vaxwBk fu'kku gh ekStwn gSaA

bl izdkj Li"V gS fd mDr lgefr&i= lEcfU/kr fxj¶rkjh Vhe ds

eqf[k;k HkkLdj nso frokjh }kjk gh fy[kk x;k FkkA mDr lgefr&i=

ds voyksdu ls ;g nf'kZr gS fd mDr lgefri= esa ;g dgha vafdr

ugha gS fd] ^vfHk;qDr dks /kkjk 50 ,u0Mh0ih0,l0,DV ds vUrxZr

mlds bl vf/kdkj ls ifjfpr djk;k x;k gS fd] ;g mldk vf/kdkj

gS  fd  og  viuh  tkek&ryk'kh  fdlh  jktif=r  vf/kdkjh  vFkok

eftLVsªV  ds  le{k  pydj ns  ldrk  gS  vFkok  ;fn  og  pkgs  rks

lEcfU/kr jktif=r vf/kdkjh ;k eftLVsªsV dks ekSds ij gh cqyk;k tk

ldrk gSA^ ;fn mDr lgefr&i= dh vUroZLrq dks foospd ds c;ku

ds  vuqlkj  vfHk;qDr  dks  i<+dj  lquk;k  tk;  rks  og  ^jktif=r

vf/kdkjh ^vkCyhd^  (Oblique)    ^¼  @  ½^   eftLV  ª  sV] vFkok jktif=r vf/kdkjh  

^cVŝ    (by)    ¼  @  ½   eftLVªsV^^   ds le{k ugha nsuk pkgrk gS] ds :i esa gh

i<+dj lquk;k tk ldrk gS tksfd fdlh vaxwBk fu'kkuh yxkus okys

vui<+ O;fDr dh le> es vkuk lEHko gh ugh gSA blls ;g Li"V gS

fd ;g lgefr ek= fof/kd [kkukiwfrZ ds vykok dqN ugha gSA ;fn

rdZ ds fy, eku fy;k tk; fd] ;g lgefr&i= tkek ryk'kh ls iwoZ

Hkh fy[kk x;k Fkk rks Hkh mldh vUroZLrq ls Li"V gS fd og fof/kr%

/kkjk 50 ,u0Mh0ih0,l0,DV ds vUrxZr fof/kd lgefr ugha ekuh tk

ldrhA 

12-3-3 mDr vk/kkj ij ;g Li"V gS fd cjkenxh ds Lora= lk{kh ds

vHkko esa] izLrqr ekeys esa fxj¶rkjh Vhe ds eqf[k;k }kjk }kjk /kkjk 50

,u0Mh0ih0,l0,DV ds fof/kd micU/k dk iw.kZ vuqikyu ugha fd;k

x;k gSA vr% ,slh fLFkfr esa vfHk;qDr dh fxj¶rkjh ds i'pkr~ mDr

cjkenxh dks vfHk;qDr ds fo:) lk{; ds :i esa xzkg~; ugha fd;k tk

ldrkA

12-3-4 mDr  vo/kk;Z  iz'u  ds  nwljs  [k.M  ds  lUnHkZ  esa  Norcotics

Central Bureau Vs Sukhdev Raj Sodhi, 2011(2) J.I.C. 934 (S.C) ds ekeys

esa ekuuh; mPpre~ U;k;ky; }kjk nh x;h O;oLFkk dks Hkh ǹf"Vxr

j[kuk gksxk] ftlesa fd ekuuh; mPpre~ U;k;ky; }kjk]  Vijaysin  g  h  
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Chandubha  Jadeja  Vs  State  of  Gujarat,  2011(1)J.I.C.  624  (S.C.) ds

ekeys esa lafo/kku ihB }kjk nh x;h O;oLFkk dk gokyk nsrs gq, iSjk&

6 esa dgk x;k gS fd &

" From the perusal of the conclusion arrived at by

this Court in Vijaysingh Chandubha Jadeja's case,

it appears that the requirement under  Section 50 of

the  NDPS  Act  is  not  complied  with  by  merely

informing the accused of his option to be searched

either in the presence of a Gazetted Officer or before

a Magistrate. The requirement continues even after

that and it is required that the accused person is

'actually'  brought  before  the  Gazetted

Officer or the Magistrate and in Para 32, the

Constitution  Bench made it  clear  that  in  order  to

impart  authenticity,  transparency  and  cred  it

worthiness to the entire proceedings, an endeavour

should  be  made  by  the  prosecuting  agency  to

produce the suspect before the nearest Magistrate."

12-3-5 mDr vo/kk;Z fcUnq ds lUnHkZ esa gh ekuuh; mPpre U;k;ky;

dh O;oLFkk] Ranjan Kumar Chaddha v. The State of Himachal Pradesh, 2023

INSC 878  ftlesa  ekuuh; mPpre U;k;ky; }kjk ^lafo/kku&ihB^ dh

O;oLFkk]  State  of  Punjab  vs.  Baldev  Singh,  (1999)  SCC  172  Page  8  dk

gokyk nsrs gq;s ;g O;oLFkk nh x;h gS fd] ^;fn iqfyl }kjk ^vfHk;qDr

ds 'kjhj dh ryk'kh^ ds mijkar eknd inkFkZ dh cjkenxh dh x;h gS

rks]  ^pkUl  fjdojh^  (Chance  Recovery)  gksus  ds  ckotwn  Hkh  /kkjk

50 ,u0Mh0ih0,l0,DV dk vuqikyu vkKkid gSA^ 

12-3-6 vr% ekuuh; mPpre U;k;ky; dh mDr fof/k O;oLFkkvksa  ds

vuqlj.k esa  vfHk;kstu  Ram Kumar v.  Central  Bureau Of Narcotics,

2008 (63) ACC 521 SC ds ekeys esa ekuuh; mPpre U;k;ky; }kjk nh

x;h  fof/k  O;oLFkk  dk  ykHk]  vfHk;qDr  ds  'kjhj  dh  ryk'kh  ds

i'pkr~] /kkjk 50 ,u0Mh0ih0,l0,DV dk vuqikyu vko';d uk gksus

ds  fcUnq  ij  ikus  dk  vf/kdkjh  ugha  gS]  D;ksafd  ekuuh;  mPpre

U;k;ky; }kjk fu.kZ; ds iSjk 6 esa ewy :i ls] pkUl fjdojh (Chance

Recovery) ds ekeys esa /kkjk 42 ,u0Mh0ih0,l0,DV ds micU/k ykxw uk
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gksus ds lUnHkZ esa O;oLFkk nh x;h gSA 

12-3-7 vr% ekuuh; mPpre U;k;ky; dh mDr fof/k O;oLFkkvksa  ds

vuqlj.k esa] vfHk;kstu]  Ram Kumar v. Central Bureau Of Narcotics,

2008 (63) ACC 521 SC ds ekeys esa ekuuh; mPpre U;k;ky; }kjk nh

x;h] fof/k O;oLFkk dk ykHk] vfHk;qDr ds 'kjhj dh ryk'kh ds i'pkr~]

/kkjk 50 ,u0Mh0ih0,l0,DV dk vuqikyu vko';d uk gksus ds fcUnq

ij] ikus dk vf/kdkjh ugha gS( D;ksafd ekuuh; mPpre U;k;ky; }kjk

fu.kZ; esa ewy :i ls] pkUl fjdojh (Chance Recovery) ds ekeys esa /kkjk

42 ,u0Mh0ih0,l0,DV ds micU/k ykxw uk gksus ds lUnHkZ esa O;oLFkk

nh x;h gSA 

12-4-1 bl  izdkj  ekuuh;  mPpre  U;k;ky;  dh  fof/k  O;oLFkkvksa]

Ranjan Kumar Chaddha v. The State of Himachal Pradesh, 2023 INSC

878,  Norcotics Central Bureau Vs Sukhdev Raj Sodhi, 2011(2) J.I.C.

934 (S.C), rFkk  State of Punjab vs. Baldev Singh, (1999) SCC 172 Page

8, ,oa Vijaysingh Chandubha Jadeja Vs State of Gujarat, 2011(1) J.I.C.

624  (S.C.)  ds ekeys  es  lafo/kku  ihB }kjk  nh x;h O;oLFkkvksa]  dks

ǹf"Vxr j[krs gq;s izLrqr ekeys esa /kkjk 50 ,u0Mh0ih0,l0,DV dk

vuqikyu vkKkid FkkA

12-4-2   izLrqr  ekeys  esa  ;g Hkh  mYys[kuh; gS]  fd vfHk;qDr dks

jktif=r vf/kdkjh vFkok eftLVªsV ds le{k vius 'kjhj dh ryk'kh

nsus ds fof/kd vf/kdkj ls ek= ifjfpr djkuk gh i;kZIr ugha gS oju

vfHk;qDr dks  ^okLrfod :i^  (Actually) ls jktif=r vf/kdkjh vFkok

eftLVªsV ds le{k izLrqr Hkh fd;k tkuk pkfg,A tSlk fd mDr of.kZr

Norcotics  Central  Bureau  Vs  Sukhdev  Raj  Sodhi,  2011(2)  J.I.C.  934

(S.C.) ds ekeys esa ekuuh; mPpre~ U;k;ky; O;oLFkk nh x;h gS fd]

"  From the perusal of the conclusion arrived at by

this Court in  Vijaysingh Chandubha Jadeja's case,

it appears that the requirement under  Section 50 of

the  NDPS  Act  is  not  complied  with  by  merely

informing the accused of his option to be searched

either in the presence of a Gazetted Officer or before

a Magistrate. The requirement  continues even after

that and it is required that the accused person

is  'actually' brought  before  the  Gazetted

Officer or the Magistrate and in Para 32, the
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Bench  made  it  clear  that  in  order  to  impart

authenticity, transparency and cred it worthiness to

the entire proceedings, an endeavour should be made

by  the  prosecuting  agency  to  produce  the  suspect

before the nearest Magistrate."

12-4-3 blh izdkj ekuuh; mPpre U;k;ky; dh O;oLFkk] vkfjQ [kku

cuke LVsV vkWQ mRrjk[k.M]  ¼2018½] 18] ,l0lh0lh0 380 dks Hkh ǹf"Vxr

j[kuk gksxkA mDr fof/k O;oLFkk esa ekuuh; mPpre U;k;ky;  }kjk

viuh iwoZ dh ^lafo/kku&ihB^ dh nksuksa O;oLFkkvksa]  State of Punjab vs.

Baldev  Singh,  (1999)  SCC 172 ,oa  Vijaysingh Chandubha Jadeja  Vs

State of Gujarat, 2011 (1) J.I.C. 624 (S.C.) dk gokyk nsrs gq;s fu.kZ; ds

iSjk 28 esa ;g O;oLFkk nh x;h gS fd]

"28.......in order to make the search and recovery of

the contraband articles from the body of the suspect,

the search and recovery has to be in conformity with

the requirements of Section 50 of the NDPS Act.  It

is,  therefore,  mandatory for  the  prosecution  to

prove that the search and recovery was made from

the appellant in the presence of a Magistrate or

a Gazetted Officer."

12-5-1 ;g mYys[k fd;k tkuk lehphu gksxk fd] ekuuh; mPpre

U;k;ky; }kjk iwoZ esa ^cynso flag ds ekey ŝ  es ,oa ^fot; flag tMstk

ds ekeyŝ  es ekuuh; mPpre U;k;ky; dh lafo/kku&ihB dh nksauks

fof/k O;oLFkkvksa dh ea'kk ,oa eeZ dks fo'ysf"kr djrs gq;s ^vkfjQ [kku

ds ekeyŝ  esa ;g O;oLFkk nh x;h gSA ftlesa fd '  Sukhdev Raj Sodhi '

¼mDr½ ds ekeys dk Hkh gokyk fn;k x;k gSA bl rF; dks blls Hkh

cy feyrk gS fd ekuuh; mPpre U;k;ky; }kjk  ^vkfjQ [kku ds

ekeyŝ  esa nh x;h mDr fof/k O;oLFkk ds lUnHkZ esa ekuuh; mRrjk[k.M

jkT; }kjk mDr fof/k O;oLFkk ds iqufoZyksdu(Review) gsrq Review Petition

(Criminal)No.270/2019 fiVh'ku¼fdzfeuy uEcj 270@2019½ izLrqr fd;k

x;k  FkkA  bl iqufoZyksdu(Review)  ;kfpdk dks  Hkh  ekuuh; mPpre

U;k;ky; }kjk fnukad 24-07-2019 dks fujLr fd;k x;kA bl izdkj

Li"V gS fd ^vkfjQ [kku ds ekeys esâ  ekuuh; mPpre U;k;ky; dh
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O;oLFkk] ^lafo/kku ihB^ dh mDr nksuks fof/k O;oLFkkvksa  dh ea'kk ds

vuq:i ikfjr dh x;h  tksfd  Hkkjrh;  lafo/kku  ds  vuqPNsn&141 ds

vUrxZr bl ^/kjrh dk dkuwu^ (Law of the Land) gSA ftldk vuqikyu

fd;k tkuk lHkh v/khuLFk U;k;ky; gsrq ck/;dkjh gSA 

12-5-2 vr%  ekuuh;  mPpre  U;k;ky;  }kjk  nh  x;h  mDr  fof/k

O;oLFkkvksa ls ;g Hkh Li"V gS fd ,u0Mh0ih0,l0,DV ds vUrxZr ;fn

fdlh ^vfHk;qDr ds 'kjhj dh ryk'kh^ yh tkrh gS rks ;g vkKkid gS

fd vfHk;qDr ds 'kjhj dh ryk'kh jktif=r vf/kdkjh vFkok eftLVsªV

ds  le{k  yh  tk;sA  ,slk  uk  fd;s  tkus  ij  ;g  /kkjk

50  ,u0Mh0ih0,l0,DV  dk  iw.kZ  vuqikyu  ugha  ekuk  tk;sxkA

ifj.kkeLo:i  ,slh  ryk'kh  dh  dk;Zokgh  ,oa  mlds  ifj.kkeLo:i

ladfyr eky eqdnek dks vfHk;qDr ds fo:) lk{; ds :i esa i<+k gh

ugha tk ldrkA

12-5-3 tgka rd fo'ks"k vfHk;kstu vf/kdkjh }kjk izLrqr ;g rdZ fd

vfHk;qDr es dCts ls mDr eknd inkFkZ dh cjkenxh gqbZ] vr% ,slh

fLFkfr  esa  mlds  fo:)  /kkjk  54  ,u0Mh0ih0,l0,DV ds  vUrxZr

lEcfU/kr vijk/k dkfjr fd;s tkus  dh mi/kkj.kk dh tk;sxhA bl

lUnHkZ esa ekuuh; mPpre U;k;ky; }kjk  'Ranjan Kumar Chaddha v.

The State of Himachal Pradesh'  ds mDr ekeys esa]  ekuuh; mPpre

U;k;ky;  dh]  State  of  Punjab  vs.  Baldev  singh ds  ekeys  esa

^lafo/kku&ihB^ dk gokyk nsrs gq;s iSjk 46 esa ;g O;oLFkk nh x;h gS

fd]

"46. This Court in Baldev Singh (supra) also explained

the  purpose  behind  the  safeguards  engraved  under

Section  50  and the  reason as  to  why the  right  of  the

suspect to have his search conducted before a Gazetted

Officer or Magistrate ought to be zealously guarded by

the courts. It was held as under:-

"25. .....................No presumption under Section 54 of

the Act can be raised against an accused, unless the

prosecution  establishes  it  to  the  satisfaction  of  the

court,  that  the  requirements  Section  50  were  duly

complied with."

12-5-4 vr% mDr foospu ls ;g Li"V gS fd pwafd izLrqr ekeys esa

oknh eqdnek dh vksj ls vfHk;qDr dh fxj¶rkjh ds i'pkr~ mlds
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'kjhj dh ryk'kh esa /kkjk 50 ,u0Mh0ih0,l0,DV ds vkKkid micU/kks

dk vuqikyu ugha fd;k x;kA vr% ,slh fLFkfr esa vfHk;qDr ds ikl

ek= dfFkr cjkenxh ds vk/kkj ij /kkjk 54 ,u0Mh0ih0,l0,DV ds

vijk/k dh mi/kkj.kk mDr fof/k O;oLFkkvksa ds vk/kkj ij vfHk;qDr ds

fo:) ugha dh tk ldrhA

13- bl izdkj vfHk;kstu lk{;ksa ds mDr foospu ls ;g Li"V gS

fd] gLrxr ekeys esa vfHk;qDr ds 'kjhj dh ryk'kh fy;s tkus ls iwoZ

mlds  'kjhj  dh  ryk'kh  ysus  okyh  Vhe  }kjk  /kkjk

50 ,u0Mh0ih0,l0,DV dk iw.kZ vuqikyu ugha fd;k x;kA ifj.kker%

fof/k fo:) tkek&ryk'kh ,oa lgefr&i= dh ekStwnxh esa ,oa ^Lora=

lkf{k;ksa  ds  vHkko  esâ ] ,slh  ryk'kh  ,oa  cjkenxh  ds  ifj.kkeLo:i

ladfyr lk{; dks vfHk;qDr ds fo:) fof/kr% i<+k gh ugha tk ldrkA

rnuqlkj vo/kk;Z iz'u la[;k&2 mRrfjr fd;k tkrk gSA

14-1 r̀rh; vo/kk;Z iz'u bl vk'k; dk gS fd] ^^D;k izLrqr ekeys esa

/kkjk& 52&, ,u-Mh-ih-,l- ,DV dk vuqikyu fd;k x;k\** ;fn ugha rks

izHkko\

14-2-1  fo}ku vf/koDrk vfHk;qDr }kjk mDr vo/kk;Z iz'u ds lUnHkZ

esa rdZ izLrqr djrs gq, dgk x;k gS fd] /kkjk& 52&, dh mi/kkjk&¼2½

ds vUrxZr lEcfU/kr Lokid vkS"kf/k ,oa eu% izHkkoh inkFkZ ds lUnHkZ esa

eky cjken djus okys lEcfU/kr iqfyl vf/kdkjh ds }kjk lEcfU/kr

cjken eky ds lEcU/k esa rS;kj dh x;h rkfydk dks eftLVsªV ds }kjk

lgh  gksuk  izekf.kr  djus  rFkk  lEcfU/kr  eky  dk  eftLVsªV  dh

mifLFkfr esa gh ^QksVks&fp=* ysuk vkSj mDr QksVks&fp= dks lgh gksus

dk izek.k izkIr djuk rFkk eftLVsªsV dh mifLFkfr esa  gh lEcfU/kr

cjken eky dk ^izfrfuf/k uewuk*(Representative  Sample) ysuk ,oa ,sls

uewuksa  dh lwph  dks  lgh gksus  ds  lUnHkZ  esa  izekf.kr djokuk]  ,d

vkKkid micU/k gSA ,slk uk fd;s tkus dh fLFkfr esa cjkenxh dh

lEiw.kZ dk;Zokgh gh nwf"kr gks tk;sxhA izLrqr ekeys esa eftLVsªV ds

le{k ^MkdsV^ cuk;s tkus ds vfrfjDr mDr of.kZr vU; fdlh fof/kd

dk;Zokgh dks iqfyl Vhe ;k foospd }kjk ugha fd;k gh ugha x;k gSA

14-2-2 bl lUnHkZ esa fo}ku vf/koDrk cpko i{k dh vksj ls ekuuh;

mPpre~  U;k;ky;  dh  O;oLFkk] Mangilal  Vs  State  Of  Madhya

Pradesh, 2023 (4) 711 (SC) dks izLrqr fd;k x;k gS ,oa fo'ks"k #i ls
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mDr O;oLFkk ds iSjk& 5] 6 o 8 dh vksj U;k;ky; dk /;ku vkd`"V

fd;k x;k gSA ftlesa fd ;g O;oLFkk nh x;h gS fd] 

"5. Sub-section(2) of Section 52-A of the NDPS

Act  mandates  a  competent  officer  to  prepre  an

inventory of such narcotic drungs with adequate

particulars.  This  has  to  be followed through an

appropriate  application  to  the  Magistrate

concerned  for  the  purpose  of  certifying  the

correctness  of  inventory,  taking  relevant

photographs in his presence and certifying them

as true or taking drawal of sampls in his presence

with due certification. Such an application can be

filed for anyone of the aforesaid three purposes.

The objective behind this provision is to have an

element of supervision by the Magistrate over the

disposal  of  seized contraband.  Such inventories,

photographs  and  list  of  samples  drawn  with

certification by Magistrates would constitute as a

primary evidence. Threrefore, when there is non-

compliance  of  Section52-A  of  the  NDPS  Act,

where certification of a Magistrate is lacking any

inventory, photograph or list of smaples would not

contitute primary evidence.

6.The obvious reason behind this provision is to

inject  fiar  play  in  the  process  of  investigation.

Section 52-A of  the  NDPS Act  is  a  mandatory

rule  of  evidence  which  requires  the  physical

presence  of  a  Magistrate  of  llowed by an order

facilitating his  approval  either  for  certifying  an

inventory or for a photograph taken apart  from

list of samples drawn. 

8. Recently, this Court in State of Kerla V.Kurian

Abraham (P) Ltd. [(2008) 3 SCC 582] following

the earlier decision of thisCourt in Union of India

vs Azadi Bachao Andolan [(2004) 10 SCC 1, held

that  statutory  instructions  are  mandatory  in

nature."

14-2-3 mDr vo/kk;Z  fcUnq  ds lUnHkZ  esa  gh]  Yusuf  @ Asif  Vs  State,
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2024(1) ADCC 7 (SC) ds ekeys esa ekuuh; mPpre~ U;k;ky; }kjk nh

x;h  v|ru  fof/k&O;oLFkk  dks  nf̀"Vxr  j[kuk  gksxkA  mDr

fof/k&O;oLFkk  ds  iSjk&  15  o  16  esa  ekuuh;  mPpre~

U;k;ky; }kjk ;g O;oLFkk nh x;h gS fd(

"15. In Mohanlal's case, the apex Court while dealing

with Section 52-A of the NDPS Act clearly laid down

that it is manifest from the said provision that upon

seizure  of  the  contraband,  it  has  to  be  forwarded

either  to  the  officer-in-charge  of  the  nearest  police

station or to the officer empowered under Section 53

who is obliged to prepared an inventory of the seized

contraband and then to make an application to the

Magistrate for the purposed of getting its correctness

certified.  It  has  been  further  laid  down  that  the

samples drawn in the presence of the Magistrate and

the  list  thereof  on  being  certified  alone  would

constitute primary evidence for the purposed of trial.

16.  In  the  absence  of  any  material  on  record  to

establish  that  the  samples  of  the  seized  contraband

were drawn in the presence of the Magistrate and that

the  inventory  of  the  seized  contraband  was  duly

certified by the Magistrate, it is apparent that the said

seized contraband and the samples drawn therefrom

would not be a valid piece of primary evidence in the

trial. Once there is no primary evidence available, the

trial as a whole stands vitiated."

14-2-4 mDr  rr̀h;  vo/kk;Z  iz'u  ds  lUnHkZ  esa]  ekuuh;  mPpre~

U;k;ky; dh v|ru fof/k&O;oLFkk] Criminal Appeal No.(S) 1610 Of 2023

Mohammed Khalid and Another Vs  The State  of  Telangana,  With  Criminal

Appeal No.(S) 1611 Of 2023 fu.khZr fnukWad 01-03-2024  dks  Hkh nf̀"Vxr

j[kuk gksxk] ftlesa fd ;g O;oLFkk nh x;h gS fd] 

22. Admittedly, no proceedings under Section

52A of the NDPS Act  were  undertaken by

the Investigating Officer PW-5 for preparing

an inventory and obtaining samples in presence

of the jurisdictional Magistrate. In this view of

the  matter  ,    the  FSL report  (Exhibit  P-11)  is  

nothing but a waste paper and cannot be         read  

in         evidence  .  " 
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14-2-5 mDr rr̀h; vo/kk;Z  fcUnq  ds lUnHkZ  esa  gh]  ekuuh; mPpre~

U;k;ky; dh v|ru fof/k&O;oLFkk] Nadeem Ahamad vs. The State of

West Bengal, 2025 INSC 993 dks Hkh ǹf"Vxr j[kuk gksxk] ftlds iSjk

27 o 28 esa ;g O;oLFkk nh x;h gS fd] 

27. Upon  returning  to  the  police  station,  the

seizure  officer  (PW-2)  handed  over  the  seized

contraband  to  Ashish  Das,  the  Officer-in-

charge12, directing him to prepare an inventory

list.  The contraband was thereafter deposited in

the malkhana by S.I.  Sandip Datta (PW-1).  The

investigation  was  subsequently  entrusted  to  S.I.

Debashish Barman (PW-6)13, along with custody

of  the  seized  contraband  and  the collected

samples. On 20th July, 2018, investigation officer

(PW-6)  attempted  to  deposit  the  samples  at  the

FSL.  However,  they  were  not  accepted  as  he

arrived after the stipulated time. It  was only on

23rd July, 2018 that investigation officer (PW-6)

succeeded in depositing the samples for analysis.

28. While the above sequence of events appears to

form a continuous chain, the inconsistencies that

emerge  therein  are  of  such  gravity  that  they

cannot be disregarded. These are as follows:-

(a) The seizure officer (PW-2) collected only one

sample each from the packets of the contraband

seized  from  the  individual  accused.  This  is  in

direct  contravention  of  Clause  2.2  of  Standing

Order No. 1 of 1989 dated 13th June, 1989, issued by

the  Anti-Smuggling  Unit,  Department  of  Revenue,

Ministry of Finance. The said clause stipulates:

"2.2  All  the  packages/containers  shall  be  serially

numbered  and  kept  in  lots  for  Sampling.  Samples

from the narcotic drugs and psychotropic substances

seized,  shall  be  drawn  on  the  spot  of  recovery,  in

duplicate,  in the  presence  of  search  witnesses

(Panchas) and the person from whose possession the

drug is recovered, and a mention to this effect should

invariably be made in the panchnama drawn on the

spot."

           (Emphasis supplied)
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The  said  standing  order  came  up  for

consideration before this Court in the case of Noor

Aga v. State of Punjab, wherein it was held that

the guidelines mentioned above should not only be

substantively  complied  with,  but  in  a  case

involving penal  proceedings, the rigours  of  such

guidelines may be insisted upon. The manifest non-

compliance  of  the  standing  order  in  the  present

case is, therefore, of considerable import.

....................................................................................

....................................................................................

...............

(e)  Most  significantly,  there  has  been  a  complete

failure  by  the  prosecution  to  comply  with  the

important  procedural  requirement,  as  provided

under sub-section (2) of Section 52A of the NDPS

Act. A perusal of the record makes it clear that there

was  no  effort  whatsoever,  either  by  the  seizure

officer (PW-2),  or  the  officer-in-charge,  to

undertake the procedure of sampling and inventory

in presence of a Magistrate, in light of the aforesaid

provision. The  trial  Court  also  noted  that  the

seizure officer (PW-2) has even failed to state as to

whether any inventory list had been prepared at the

time of the raid.

29. In view of the above discussion, this  Court is

compelled to hold that there has been a complete

and  unexplained  failure  to  adhere  to  the

requirements of Section 52A. Neither representative

samples  were  drawn  in  the  presence  of  a

Magistrate, nor was the inventory list prepared and

certified, as required by law.  These lapses strike at

the very root of the prosecution case, rendering the

integrity of the seizure and sampling process wholly

doubtful. "

30. We may hasten to add that the procedure under

Section  52A  of  the  NDPS  Act  has  not  been

considered to be mandatory by this Court,  but the

facts taken cumulatively,  i.e.,  the non-drawing of the

samples in light of the Standing Order no. 1 of 1989,
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and the complete non-compliance of Section 52A of the

NDPS Act, makes the entire procedure of seizure and

sampling  a  total  farce,  and  thereby,  unworthy  of

credence.

31. In this  view of the matter, we are of the firm

opinion that  the  FSL report  loses  significance  on

account  of  the  flawed  sampling  procedure

undertaken by the seizure officer  (PW-2),  coupled

with the fact that there has been a total failure by

the officer-in-charge to comply with the procedure

provided under Section 52A of the NDPS Act.

32.  In the wake of discussion made hereinabove,  we

are  of the firm opinion that the FSL report cannot be

read  in  evidence  and  consequently,  there  is  no

acceptable evidence on record to prove that the article

recovered from the accused-appellant was the narcotic

drug  heroin,  as  defined  under  the  Schedule  to  the

NDPS Act.

33. Consequently, the impugned judgments do  not

stand to scrutiny and are hereby quashed and set

aside.  The  accused-appellant  is  acquitted  of  the

charges...."

14-3 mDr rr̀h; vo/kk;Z iz'u ds lUnHkZ esa tgka rd fo}ku fo'ks"k

vfHk;kstu  vf/kdkjh  }kjk  izLrqr]  Jothi  @  Nagajothi  vs.  The

State,Rep.By  The Inspector  of  Police,  2025 INSC 1417  ds ekeys esa

ekuuh; mPpre U;k;ky; dh fof/k O;oLFkk ds iSjk 28 esa ekuuh;

mPpre  U;k;ky;  }kjk  /kkjk  52&,  ,u0Mh0ih0,l0,DV  ds  fcUnq

ij ;g dgk x;k gS fd] 'Simranjit Singh vs. State of Punjab (2023)

SCC OnLine SC 906',  'Yusuf @Asif Vs.State (2023) SCC OnLine SC

1328' ds ekeys esa nh x;h fof/k O;oLFkk ekuuh; mPpre U;k;ky; ds

le{k gLrxr ekeys ds rF;ksa ls iw.kZ :i ls fHkUu ik;h x;h( D;ksafd

mDr nksuks fof/k O;oLFkkvksa es uewuks dh f'kuk[r ds lUnHkZ esa xEHkhj

lansg FkkA lhy VwVh gq;h Fkh rFkk mlesa fHkUurkvksa dk Li"Vhdj.k ugha

fd;k x;k FkkA vr% ,slh fLFkfr esa /kkjk 52 , ,u0Mh0ih0,l0,DV ds

vUrxZr fofgr izfdz;k esa dqN fopyu ls ,slh vfu;ferrk ugha ekuh

x;h] tksfd uewus dh fo'oluh;rk ij dksbZ ;qfDr ;qDr lansg mRiUu
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djrh gksA rnuqlkj mDr ekeys esa /kkjk 52&,] ,u0Mh0ih0,l0,DV

dk vuqikyu uk fd;s tkus ds lUnHkZ  esa  vkifRr dks fujLr fd;k

x;kA^

14-4 tgkW rd izLrqr ekeys esa /kkjk 52&,] ,u0Mh0ih0,l0,DV ds

mica/kks ds vuqikyu dk iz'u gS] izLrqr ekeys esa mldk vHkko gSA

vr% ,slh fLFkfr esa bl U;k;ky; ds le{k gLrxr ekeys esa ekuuh;

mPpre U;k;ky; dh  Jothi @ Nagajothi vs.  The State,  Rep.  By The

Inspector  of  Police  2025 INSC 1417  ds ekeys esa  nh x;h ekuuh;

mPpre U;k;ky; dh /kkjk 52&,] ,u0Mh0ih0,l0,DV ij mDr of.kZr

pkjksa fof/k O;oLFkkvksa dks nf̀"Vxr j[krs gq;s] oknh eqdnek ,oa foospd

}kjk  izLrqr  ekeys  esa  /kkjk  52&,]  ,u0Mh0ih0,l0,DV dk  lEiw.kZ

vuqikyu uk fd;s tkus ds vk/kkj ij] tgka ,d vksj mDr uewukdj.k

(Sampling) dh iwjh izfdz;k nwf"kr gks  tkrh gS ogha  nwljh vksj mDr

uewuk(Sample) ds vk/kkj ij fof/k foKku iz;ksx'kkyk(FSL) dh fjiksVZ dk

Hkh dksbZ egRo 'ks"k ugha jg tkrkA 

14-5 vr% ,slh fLFkfr esa vfHk;kstu /kkjk 52&, ds mDr fcUnq ij

Jothi @ Nagajothi vs. The State,Rep.By The Inspector of Police 2025

INSC 1417  ds ekeys esa ekuuh; mPpre U;k;ky; dh fof/k O;oLFkk

dk ykHk gLrxr ekeys esa] uewukdj.k (Sampling) dh izfdz;k esa mDr

of.kZr  reke folaxfr;ksa  ,oa  fof/kd izfdz;k  dk ikyu uk  gkssus  ds

dkj.k] vius i{k esa ikus dk vf/kdkjh ugh gSSA

15-1  mDr lUnHkZ esa fo}ku vf/koDrk cpko i{k }kjk ;g Hkh rdZ

izLrqr fd;k x;k gS fd "Jothi @ Nagajothi vs. The State" ds ekeys esa

/kkjk 52&, ij nh x;h O;oLFkk ekuuh; ^nks U;k;k/kh'kx.k^ }kjk nh

x;h fof/k O;oLFkk gS rFkk iwoZ esa /kkjk 52&, ij gh ekuuh; mPpre

U;k;ky; dh ^eaxhyky ds ekeyŝ ] ^;qlwQ ds ekeyŝ ] ^eksgEen [kkfyn ds

ekeyŝ  ,oa ^unhe vgen ds ekeyŝ  esa nh x;h mDr pkjkas fof/k O;oLFkk;sa

Hkh ekuuh; ^nks U;k;k/kh'kx.k^ }kjk gh nh x;h gSaA vr% ^leku {kerk

dh ihB^ }kjk iwoZ esa fn;k x;k fu.kZ; ^iwoZ&fu.kZ; ds fl)kar^ (Doctrine

of  Precedent) ds vk/kkj ij i'pkr~orhZ  leku ihB ij ck/;dkjh gSA

tSlk  fd ekuuh;  mPpre U;k;ky; dh  ^lafo/kku  ihB^ ds  fu.kZ;]

National Insurance Co. Ltd vs Pranay Sethi AIR, 2017 SC page

5157 esa Hkh O;oLFkk nh x;h gSA vr% ekuuh; mPpre U;k;ky; }kjk
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^eaxhyky ds ekeyŝ  ^;qlwQ ds ekeyŝ ]  ^eksgEen [kkfyn ds ekeyŝ  ,oa

^unhe vgen ds ekeyŝ  eas nh x;h mDr pkjksa fof/k O;oLFkk;sa vfHkHkkoh

gksxh ,oa bl vk/kkj ij /kkjk 52, ,u0Mh0ih0,l0,DV ds vkKkid

mica/k  dk  vuqikyu uk  fd;s  tkus  ds  vk/kkj  ij]  tgka  ,d vksj

ladfyr uewuk dh lEiw.kZ dk;Zokgh nwf"kr ekuh tk;sxh ogha nwljh vksj

mDr uewuk  ds  vk/kkj  ij  ,Q0,l0,y0(FSL) fjiksVZ  Hkh  ,d 'kwU;

nLrkost ds vfrfjDr dqN Hkh ugh ekuh tk ldrhA 

15-2 mDr lUnHkZ esa ekuuh; mPpre U;k;ky; dh ^lafo/kku ihB^ dh

O;oLFkk] National Insurance Co. Ltd vs Pranay Sethi, AIR 2017 SC

page 5157 ds iSjk 17] ,oa 22 esa nh x;h O;oLFkk dk mYys[k djuk

lehphu gksxk%&

"17. In  State of Bihar v. Kalika Kuer alias Kalika

Singh and others, it has been held:-

"10. ... an earlier decision may seem to be incorrect

to a Bench of a coordinate jurisdiction considering

the  question  later,  on  the  ground  that  a  possible

aspect of the matter was not considered or not raised

before the court or more aspects should have been

gone into by the court deciding the matter earlier but

it would not be a reason to say that the decision was

rendered per incuriam and liable to be ignored. The

earlier judgment may seem to be not correct yet it will

have the binding effect on the later Bench of coordinate

jurisdiction. ..." The Court has further ruled:-

"10.  Easy  course  of  saying  that  earlier  decision  was

rendered per incuriam is not permissible and the matter

will have to be resolved only in two ways either to follow

the earlier decision or refer the matter to a larger Bench

to examine the issue, in case it is felt that earlier decision

is not correct on merits."

22. In Chandra Prakash and others v. State of U.P. and

another,  another  Constitution  Bench  dealing  with  the

concept of precedents stated thus:-

"22.  The doctrine  of  binding precedent is  of  utmost

importance  in  the  administration  of  our  judicial

system.  It  promotes  certainty  and  consistency  in

judicial  decisions.  Judicial  consistency  promotes

confidence in the system, therefore, there is this need
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for consistency in the enunciation of legal principles

in  the  decisions  of  this  Court.  It  is  in  the  above

context, this  Court in the case of Raghubir Singh held

that pronouncement of law by a Division Bench of this

Court  is  binding  on  a  Division  Bench  of  the  same  or

smaller number of Judges  ...  ."

15-3 bl izdkj mDr foospu ls ;g Li"V gS fd] izLrqr ekeys ls

lEcfU/kr iqfyl }kjk /kkjk 52&, ,u0 Mh0 ih0 ,l0 ,DV dk fof/k

vuqlkj visf{kr vuqikyu ugha fd;k x;kA rnuqlkj eky cjkenxh ds

mijkUr eky ds uewukdj.k (Sampling) dh leLr dk;Zokgh gh nwf"kr gks

tkrh gSA vr% ,slh fLFkfr esa ,Q0,l0,y0 fjiksVZ Hkh 'kwU; nLrkost

ds vfrfjDr vkSj dqN ugha gSA rnuqlkj vo/kk;Z iz'u la[;k&3 mRrfjr

fd;k tkrk gSA 

16-1 vo/kk;Z fcUnq la[;k&4 bl vk'k; dk gS fd] D;k izLrqr ekeys

esa QnZ cjkenxh ds Lora= lk{kh dks izLrqr uk fd;s tkus ds ckotwn Hkh]

vfHk;kstu }kjk tks lk{; izLrqr fd;k x;k gS og] vfHk;qDr dh nks"kflf)

ds fy, i;kZIr gS\ 

16-2 prqFkZ vo/kk;Z iz'u ds lUnHkZ  esa  ;g mYys[kuh; gS fd eky

cjkenxh djus okyh Vhe ds eqf[k;k fujh{kd HkkLdj nso frokjh }kjk

crkSj lk{kh  ih0MCyw&1 }kjk eky c.My ij oLrq  izn'kZ&1]  mlds

vUnj ikyhFkhu ij oLrq izn'kZ&2] vUnj dkxt ij oLrq izn'kZ&3 rFkk

ekjQhu  dks  oLrq  izn'kZ&4  ds  :i esa  lkfcr  fd;k  x;k  gS  rFkk

QnZ&cjkenxh dks izn'kZ d&3 ds :i esa lkfcr fd;k x;k gSA izLrqr

ekeys esa cky c.My ij yxh uewuk&eksgj dks pwgks }kjk dqrj dj u"V

fd;s tkus dh vk[;k dks izn'kZ d&4 ds :i esa lkfcr fd;k x;k gSA bl

izdkj QnZ cjkenxh ,oa bl lk{kh ds lk{; ls ;g Li"V gS fd bl

lk{kh }kjk mDr eky c.My ls uk rks uewuk eky fudkyk x;k vkSj

uk gh uewuk&eky dh uewuk&eksgj gh rS;kj dh x;hA fof/k foKku

iz;ksx'kkyk ls okil izkIr uewuk eky dks U;k;ky; ds le{k nkSjku

fopkj.k ds Lrj ij Hkh ugha fd;k x;k gS vkSj uk gh fdlh lk{kh }kjk

lkfcr fd;k x;k gS] ftlls ;g Li"V gks lds fd eky c.My ls

fdlh uewuk&eky dks fudkyk x;k rFkk mls uewuk&eksgj ls lhy

fd;k  x;k  rFkk  ogh  uewuk&eky  fof/k  foKku  iz;ksx'kkyk
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igqapkA ;gka  ;g Hkh  mYys[kuh; gS  fd] fof/k  foKku iz;ksx'kkyk esa

ijh{k.k  ds  mijkUr  okil  izkIr  uewuk&eky  dks  nkSjku  fopkj.k

U;k;ky; ds le{k lk{; ds Lrj ij izLrqr fd;k tkuk vko';d gS]

tcfd  izLrqr  ekeys  esa  uk  rks  uewuk&eky  vkSj  uk  gh  mldh

uewuk&eksgj dks dHkh Hkh nkSjku fopkj.k uk rks izLrqr fd;k x;k gS

vkSj uk gh fdlh lk{kh }kjk lkfcr fd;k x;k gSA 

16-3 izLrqr ekeys esa vfHk;kstu dh vksj ls eky[kkuk&jftLVj dks Hkh

izLrqr  ugha  fd;k  x;k  gS]  ftlls  ;g  Li"V  gks  lds  fd  /kkjk

55  ,u0Mh0ih0,l0,DV  ds  vUrxZr  lEcfU/kr  eky&eqdnek  ls

lEcfU/kr QnZ cjkenxh rS;kj djrs le; Vhe }kjk mDr eky Fkkuk

izHkkjh  dks  lqiqnZ  fd;k  x;k  ,oa  mDr  Fkkuk  izHkkjh  }kjk

eky&eqdnek ,oa uewuk&eksgj dks izfrgLrk{kfjr djrs gq;s eky&[kkuk

jftLVj esa bUnzkt djrs gq;s mls eky[kkus es fnukad 04-12-2011 dks

nkf[ky  fd;k  x;k  rFkk  MkdsV  rS;kj  djus  ds  dfFkr  fnukad

07-12-2011 dks  ogh  eky eky[kkus  ls  fudkyk x;k ,oa  lEcfU/kr

foospd }kjk mls eftLVsªV ds le{k izLrqr dj mldk uewuk&eky

fudkyk  x;k  ,oa  mldh  uewuk&eksgj  dks  rS;kj  dj  fof/k  foKku

iz;ksx'kkyk mlh n'kk es Hkstk x;k( ftlls fd eky cjkenxh ls ysdj

fof/k foKku iz;ksx'kkyk igqapkus rd mDr eky es dksbZ Hkh NsM+NkM+

fd;k tkuk lEHkkO; gh uk FkkA

16-4 izLrqr ekeys esa MkdsV ys tkus okys lk{kh lsokfuo`Rr ljnkj

cgknqj flag dks ih0MCyw&4 ds :i esa ifjf{kr djk;k x;k gSA bl

lk{kh }kjk ;g lk{; fn;k x;k gS fd] og foospd ch0ch0dukSft;k ds

lkFk  izLrqr  ekeys  dh  MkdsV  cuokus  gsrq  ,0lh0ts0,e0]  dksVZ

la[;k&12] tuin ckjkcadh esa fnukad 07-12-2011 dks lqcg nl cts

fudyk Fkk rFkk og 12%00 cts eksVjlkbfdy ls vnkyr igqap x;k

Fkk rFkk uewuk&eky fudkyus dh izfdz;k yxHkx nks ?k.Vs esa vFkkZr~

02%-00 cts iwjh gks x;h FkhA mlh fnu og 04%00 cts [kkyh gqvk rFkk

lh/ks fof/k foKku iz;ksx'kkyk x;kA fof/k foKku iz;ksx'kkyk og 05%00

cts igqapk rc rd fof/k foKku iz;ksx'kkyk cUn gks pqdh FkhA jkr Hkj

fof/k foKku iz;ksx'kkyk es gh og :dk vkSj vxys fnu eky dh tek

jlhn izkIr dj Fkkus ij okil vk;kA fdUrq bl lUnHkZ esa mlds }kjk

yxHkx 15&16 ?k.Vks ds nkSjku eky dks vius ikl j[kus dh fLFkfr esa
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mlds  }kjk  eky  dks  fnukad  07-12-2011  dks  gh  fof/k  foKku

iz;ksx'kkyk es uk tek gksus dh fLFkfr esa Fkkus okil vkdj D;ksa ugha

tek fd;k x;k] ;g Li"V ugha fd;k x;k gS rFkk ;g Hkh Li"V ugha

fd;k x;k gS fd fdl vk/kkj ij og fof/k foKku iz;ksx'kkyk esa gh

fdu ifjfLFkfr;ksa esa :dk jgkA ;g leLr rF; eky dh ^'kqfprk^ dks

v{kq.; j[ks tkus ds rF; dks lafnX/k cukrs gSaA izLrqr ekeys esa ;g Hkh

mYys[kuh; gS fd foospd ch0ch0dukSft;k }kjk fnukad 07-12-2011

dks eky eqdnek dh MkdsV cuk;s tkus ds lUnHkZ esa lh0Mh0 dk ipkZ

la[;k&2 fdrk fd;k x;k gS fdUrq fnukad 08-12-2011 dks dksbZ Hkh

ipkZ fdrk ugha fd;k x;k gS ,oa dsoy fnukad 09-12-2011 dks ipkZ

la[;k&3 fdrk djrs gq;s MkdsV dh jlhn izkIr gksus dk dFku fd;k

x;k gS tcfd foospd dk ;g nkf;Ro Fkk fd muds }kjk tks eky

Hkstk x;k gS og ;fn fnukad 07-12-2011 dks ugh nkf[ky fd;k tk

ldk ,oa MkdsV ds /kkjd dka0 ljnkj cgknqj flag }kjk 05%00 cts ds

i'pkr~ ,oa vxys fnukad 08-12-2011 dks vius ikl j[kk x;k rks Lo;a

og fof/k foKku iz;ksx'kkyk esa  fdl vf/kdkji= ds rgr :ds jgs]

bldk mYys[k dsl Mk;jh esa fd;k tkuk visf{kr Fkk pkgs og dsl

Mk;jh fnukad 09-12-2011 dh gh D;ksa uk gksA 

16-5 mDr  ifjfLFkfr;ksa  es  ewy  eky&c.My  dh  uewuk&eksgj

pwgks }kjk dqrj nsuk uewuk&eky ,oa mldh uewuk&eksgj o eky[kkuk

jftLVj nkSjku fopkj.k U;k;ky; ds le{k izLrqr uk fd;k tkuk ;g

os reke ifjfLFkfr;ka gSa tksfd eky eqdnek dh cjkenxh ls ysdj mls

fof/k foKku iz;ksx'kkyk Hksts tkus rd mldh ^'kqfprk^ dks v{kq.; j[ks

tkus ds rF; dks lafnX/k cukrh gSaA ;g rF; lk{kh ih0MCyw&1 ds

mDr lk{; ,oa izLrqr ekeys Lora= lk{kh ds vHkko dh fLFkfr esa vkSj

Hkh egRoiw.kZ gks tkrk gSA 

16-6 bl izdkj mDr of.kZr rF;ksa ,oa ifjfLFkfr;ksa es uewuk&eky ,oa

uewuk&eksgj dh dk;Zokgh dh 'kqfprk gh iw.kZ :i ls lafnX/k gks tkrh

gSA  bl lUnHkZ esa ekuuh; mPpre U;k;ky; dh O;oLFkk] LVsV vkQ

jktLFkku cuke xq#esy flag ¼2005½ 3 ,l-lh-lh- 59  dk mYys[k fd;k

tkuk  lehphu  gksxk]  ftlesa  ekuuh;  mPpre~  U;k;ky;  }kjk  ;g

O;oLFkk nh x;h gS fd] ^lEcfU/kr cjken eky e; uewuk&eky v{kq..k

,oa fcuk feykoV ds eky[kkus esa j[kk x;k FkkA bl rF; dks lkfcr
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djus  gsrq  vfHk;kstu  drZO;c)  gSA  ,sls  lk{;  dh  vuqifLFkfr  esa

vfHk;qDr dks vijk/k ls tksM+us okyh egRoiw.kZ dM+h dh vuqifLFkfr ls

vfHk;kstu dFkkud lansgkLin gks  tkrk gSA*  mDr ^uewuk&eky* ds

fcUnq ij gh ekuuh; mPp U;k;ky;] bykgkckn }kjk]  vtknkj gqlSu

cuke LVsV vkQ ;w-ih- 2004¼2½ ts-vkbZ-lh- 410 ¼bykgkckn½ ds ekeys esa

fu.kZ; ds iSjk& 16 esa ;g O;oLFkk nh x;h gS fd] ^lEcfU/kr iqfyl

dkUlVscqy }kjk Fkkus ls uewuk eky dc izkIr fd;k x;k rFkk ml

eky uewuk dks dc fof/k&foKku iz;ksx'kkyk esa iszf"kr fd;k x;k] bl

nkSjku eky eqdnek fdl voLFkk esa jgk] bl rF; dks lkfcr djus

okys  lEcfU/kr  dkULVscy  dks  lk{;  esa  izLrqr  ugha  fd;k  tkrk

rks ;g /kkjk& 55 o 57 dk vuqikyu ugha ekuk tk;sxkA*

17-1 izLrqr  ekeys  esa  ;g  Lohd`r  rF;  gS  fd  vfHk;qDr  dh

fxj¶rkjh ,oa QnZ cjkenxh ds Lrj ij turk ds fdlh Hkh O;fDr dks

^Lora=&lk{kh^     ugha cuk;k x;k gS   vkSj uk gh bl lUnHkZ esa dksbZ lkFkZd

iz;kl gh fd;s x;s gSaA

17-2 mDr r`rh; vfo/kk;Z iz'u ds lanHkZ esa gh cpko i{k dh vksj ls]

xksj[kukFk izlkn cuke LVsV vkQ fcgkj] 2018¼1½ ts- vkbZ- lh- 734¼lq-dks-½]

ds ekeys esa ekuuh; mPpre U;k;ky; }kjk nh x;h fof/k&O;OkLFkk ds

iSjk 3] 6] 7 ,oa 8 dh vksj U;k;ky; dk /;ku vkd`"V djk;k x;k gS

ftlesa ;g O;oLFkk nh x;h gS fd] ^tc ,u-Mh-ih-,l- ,DV ds vUrxZr

vfHk;qDr  dh  ryk'kh  ,oa  lacaf/kr  eky dh tCrh  ls  lacaf/kr  ;fn

Lora=&lk{kh ;fn i{knzksgh tks tkrs gS] lkFk gh lacaf/kr uewuk&eky o

uewuk&eksgj fopkj.k U;k;ky; ds le{k izLrqr ugha fd;k tkrk gS] rks

ek= fof/k foKku iz;ksx'kkyk dh fjiksVZ ,oa iqfyl ds lk{; ds vk/kkj

ij vfHk;qDr dh nks"kflf) vj{k.kh; gSA* izLrqr ekeys esa LorU= lk{kh

ds  i{knzksgh  gksus  dk  iz'u  rks  nwj  izLrqr  ekeys  esa  LorU=  lk{kh

oknh }kjk cuk;k gh ugha x;k gSA

17-3 ^uewuk&eky^ ^ekSds ij^ fudkys tkus ds lUnHkZ e sa Hkkjr ljdkj ds

Standing Order No. 1 of 1989 dated 13th June, 1989 dks ǹf"Vxr j[kk

tkuk vko';d gksxk] ftldk fd mYys[k  Nadeem Ahamad vs.  The

State  of  West  Bengal,  2025 INSC 993  ds ekeys esa  ekuuh; mPpre

U;k;ky; }kjk viuh v|ru fof/k O;oLFkk esa bl izdkj fd;k x;k

gS%&
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28. While the above sequence of events appears to

form a continuous chain, the inconsistencies that

emerge  therein  are  of  such  gravity  that  they

cannot be disregarded. These are as follows:-

(a) The seizure officer (PW-2) collected only one

sample each from the packets of the contraband

seized  from  the  individual  accused.  This  is  in

direct  contravention  of  Clause  2.2  of  Standing

Order No. 1 of 1989 dated 13th June, 1989, issued by

the  Anti-Smuggling  Unit,  Department  of  Revenue,

Ministry of Finance. The said clause stipulates:

"2.2  All  the  packages/containers  shall  be  serially

numbered  and  kept  in  lots  for  Sampling.  Samples

from the narcotic drugs and psychotropic substances

seized,  shall be drawn     on the spot of recovery  ,

in   duplicate  ,    in   the presence of search witnesses

(Panchas) and the person from whose possession the

drug is recovered, and a mention to this effect should

invariably be made in the panchnama drawn on the

spot."

           (Emphasis supplied)

The  said  standing  order  came  up  for

consideration  before  this  Court  in  the  case  of

Noor Aga v. State of Punjab, wherein it was held

that  the  guidelines  mentioned  above  should  not

only be substantively complied with, but in a case

involving penal proceedings, the rigours of such

guidelines  may  be  insisted  upon.  The  manifest

non-compliance  of  the  standing  order  in  the

present case is, therefore, of considerable import.

17-4 bl  izdkj  Li"V  gS  fd  vfHk;qDr  dh  fxj¶rkjh  ,oa  QnZ

cjkenxh djus okys oknh eqdnek }kjk mDr Standing Order fnukad

13 twu] 1989 dk vuqikyu uk djds egRoiw.kZ =qfV dkfjr dh x;h

gS] tksfd lk{kh ih0MCyw&2 ds mDr lk{; ds vk/kkj ij QnZ cjkenxh

ds  lkFk&lkFk  ^uewuk&eky^  dh 'kqfprk dks]  mDr of.kZr  rF;ksa  ,oa

ifjfLFkfr;ksa esa] iw.kZ :i ls nwf"kr djrh gSA 

17-5 vo/kk;Z  iz'u  la[;k&4  ds  lUnHkZ  esa  mDr  rF;ksa]

ifjfLFkfr;ksa] ,oa lk{;ksa ds mDr foospu ds i'pkr~ ekuuh; mPpre~
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U;k;ky; ,oa mPp U;k;ky; }kjk nh x;h mDr fof/k O;oLFkkvksa ds

vuqlj.k esa] vfHk;kstu }kjk izLrqr mDr lk{;ksa ds vk/kkj ij izLrqr

ekeys esa vfHk;qDr dh nks"kflf) ugha dh tk ldrhA rn~uqlkj vo/kk;Z

iz'u la[;k&4 mRrfjr fd;k tkrk gSA

18-  vLrq izLrqr ekeys ds leLr rF;ksa] ifjfLFkfr;ksa  o lk{;ksa  ds

mDr foospu ,oa mDr pkjksa vo/kk;Z iz'uksa ds mDr mRrj dks ǹf"Vxr

j[krs  gq,] ekuuh; mPpre~ U;k;ky; ,oa mPp U;k;ky; dh mDr

fof/k O;oLFkkvksa ds vuqlj.k esa] ;g U;k;ky; bl fu"d"kZ dh gS fd]

vfHk;kstu]  vfHk;qDr eks0esjkt ij yxk;s  x;s  vkjksi  vUrxZr /kkjk

8@21 ,u-Mh-ih-,l- ,DV dks ;qfDr&;qDr lansg ls ijs lkfcr djus esa

iw.kZ  :i  ls  vlQy  jgk  gSA  vLrq]  vfHk;qDr  eks0esjkt]  vkjksi

vUrxZr /kkjk 8@21 ,u-Mh-ih-,l- ,DV ds vijk/k ls nks"keqDr fd;s

tkus ;ksX; gSA

vkns'k

rn~uqlkj  vfHk;qDr  eks0esjkt dks]  ,u-Mh-ih-,l-,DV  okn  la[;k

200108@2012] eqdnek vijk/k  la[;k&785@2011] m0 iz0 jkT; cuke

eks0esjkt] Fkkuk&tSniqj]  ftyk&ckjkcadh  ds  ekeys  esa]  vkjksi  vUrxZr

/kkjk&8@21 Lokid vkS"kf/k ,oa eu% izHkkoh inkFkZ vf/kfu;e] ds vijk/k ls

nks"keqDr fd;k tkrk gSA 

vfHk;qDr  eks0esjkt tekur  ij  gSA  mlds  tekurukesa  ,oa

cU/k&i= fujLr fd;s tkrs gS rFkk mlds izfrHkwvksa dks muds nkf;Roksa

ls mUeksfpr fd;k tkrk gSA 

vfHk;qDr  eks0esjkt dks vknsf'kr fd;k tkrk gS fd og /kkjk

437&, n.M izfØ;k lafgrk ds vuqikyu esa iPphl gtkj :i;s dk

O;fDrxr cU/k&i= ,oa leku jkf'k ds nks izfrHkw lkr fnu ds vUnj

fu"ikfnr djuk lqfuf'pr djsa] tks fd dsoy N% ekg rd ck/;dkjh

jgsxkA 

ckn  fe;kn  vihy  ,oa  vko';d  dk;Zokgh  eky  eqdnek

fu;ekuqlkj fuLrkfjr fd;k tk;A

                                    ¼fou; dqekj flag&III½
         J.O.Code UP-6068 

fnuk¡d % 06-08-2026                 vij l= U;k;k/kh'k]
                                  U;k;ky; la[;k&1] ckjkcadhA
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;g fu.kZ; ,oa vkns'k vkt esjs }kjk [kqys U;k;ky; esa fnukafdr

o gLrk{kfjr dj mn~?kksf"kr fd;k x;kA

                                    ¼fou; dqekj flag&III½
         J.O.Code UP-6068 

fnuk¡d % 06-08-2026                 vij l= U;k;k/kh'k]
                                  U;k;ky; la[;k&1] ckjkcadhA
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