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WM R I B G EHR R o T 2 & eg AaF-g oHug
IR FSHITR & AT ARNTT @ TN g, O ffigd &y o &
SIRIT 3fART BIHR 39 TR Bl fIfYy AR FRART 3 Ui g8 2 |

2- TG ARAT—214 /1976 WdI I/ SHTATA 3MMfE T UGl &
Jadtip ¥ fafed s © & ardl Wl §RT UREERTY STl affa @&
f[I%g QA1 S SENTHT SIRY §aRT BT IR-Tad YRt 3fHaRyR UG
holdlg & IaTerd | AR fhar T S fAie 23.11.1977 B <I™Te™
HR% FHIRYR SFUE Bolara gRT Fofid Rd g ardl &1 drq @iiRel fdar
T | SF v & faeg el Wl @1 IR ¥ Rafdd endiel H=ar—13 /1978
T 9 STt 3MMfe qTRget fham 1 S =gmarerd Rifde o1 hatere &
RIS ¥ {31610.11.1978 &I oiid gam = HRI% ABaRYR & v Bl
U PRI BY dral Bl d18 fdarfed Ffcd § 1,/4 W dcdR & Hag H
BT B @1 ey uRd fbar waT| Sad v & srquie H ardl g
A AT TG FRRAT—214 /1976 Wl a9 SIS 3AMfe qRIe
T S fH16—20.09.2024 B R Rifder oot A fSmsaTR gr1 fAoffa
PR U Y Sfew uika fdkar wam f& Commission report
131C2 1is partially accepted to the extent
that the allotted 1/4 share of plaintiff

Bhabhooti as shown 1in the report 131C2 1is

confirmed. Map appended with the report shall
be part of the final decree. The suit for
partition 1is finally decreed by metes and
bounds (kurrabandi) for the plaintiff.
Plaintiff's 1/4 share 1s separated from the
property as proposed in the map 131 C 2/2.
Report and map appended with 131 C2 shall
remain part of final decree. Parties will
bear their own cost. Let the final decree be
prepared as per the law. File be consigned to
record. Sad fvig feifdhd 20002024 A &f&T Ba) I8 fAfae erfia
ardrermefiror gRr Rerd fhar ma 2
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3. TGerg # M & HUF 39 UBR B fb AT AR IR g
UTRT ST & dact IemeiRTor & yifad & sHfey rdrereiiToT I8 adid
Td PR B T FHRM RUC 1972, 32724072, 9072,11372 3R 120712
iAo gRT Ia18 T omufet & uadrer § fRwa g3 2| fah o Rud
& fa%g aEN BT BIg MUl RIS T8l g1 131712 B AMRd w4
PR B SF A IR0l g S9h R¥WIeR 3T HHINR q8Ied & 3ol
@ g g8 & | AT rdeedl & ordmar o UHeRI @ 3 @& wE § SRl
AR & AR B W Ufardl 5.3 & orer a1 oy T @ aifed e 7 |
I el o uedR & R &1 )i SRIG 81 8M1 o1 AT ararTor &I Gell
S B 2Ry # oA ARy or | IR & 2Ry W ORET Il @uvd
6 e ufdad YT & oIt Hee Svare Sife IR9 <@ 7 | srdiereror
@ QX WEd H R TRE SMATAIRTT &7 gahl A Red © iR oM
FHHRR ARSI o aranTol & 2 # Srdiemeiivor & de i R ardretmeiiroy
&1 gD AHH RId 7, BT amdfed ax faar 8 Safs 7aM & &1 el g8
S A9 A )9 ufgd R W aENT & R @ gfd 8 @adl § stan
Uqdh AHE B 1 B ol GURS SToik ABT B YT 2T TR ardiToT
BT FRT ISR T Fhall © | AR &1 S A1 1 aranror & afer 7 fa=
T § 99 R R uga Ao &I Alfergd 1 781 R WY § IR T SH@l
gt &1 affeferd &1 T 2| 6 918 | gol ArATed I g§RT IuAl gd H
Jidwferd RUE SRS F@—113T2 H |Ful faaified 4@ &1 &awd
64700 /—aif fhe M1 <fRfd foar & Sefes aaam RUid 13172 # faarfea
qA BT B 6954097 fhe BIMT SR fhar & | <RI MM §RT qTRIe
SWRIG T Td AT 3fd eam vd AMfEE W SdidieT §RT Qiida
MU BT FAa@ PR fAgH AR TSI F &1 20.09.2024 BT YT
3meeT URA &R ST U AFfd gfie ax S9a SR W 3ifod emsiftq a9
BT AR UIRT PR 31 s fdwg a7 JER W ggd @1 S I8
gl ol & SR # I8 @od fhar war ® % fRQgm sar = |
AUIATTH ERT IHH HIFYFR AT Ud AHRE & [dwg qige Jmufed H
IBR T TR gl BT Tl HReb YT 3MMee UIRd B+ H Hadl
gl &1 & | A &1 g8 grenfua Rigid & 6 dear & 9m&i H sifow s
A FHI UADBRI Bl JAT AT IFAD AT G IAD Peol D IH W B
fEvr yRefad fobar S =gy | fag sfar =arrerd Sad Rigid & faudid
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AT & AT & WM R WUvS<T HI 1 IRA1dd & dTell A
I & MR WR A ameifid R & # Agch o & g1 fagm emR
IRTAT B I IfAEROT {6 IR gohad fd I fHor @ afdgfd <7 8g
fedl uer @1 9 R fHar S wear, wden Y fowg g1 fagm et
IR B I8 IfaERen 1 fAega Ay wg 2 & a8 & fdarer @ra 4
faarfea 4f &1 gcar 91 Ag@E BT ©| 99 9 ¥ yd H qiRad
AT 11372 T T IRAT 131712 H SR fJarfed 4 & e=wa H M
ST 5000 dIfhe B SN B AI9d UTTIA NS HIF BH B BRI I
I QY AT © | WAEd WM gRT QRS IR Ud AHfS
qega: Ud foua: T 8 & dracE SS9 IR 9R I9d JMER WR - SfH
St a9 &7 fAg™ 3faR <RI §RT UIRA UeRTd 3MayT waer favwd
M AT B | fag oreR rerd gRT uiRd weea ot =, fw, ufder
AT FEfeld =i ARl & ARG 81 & $RU FRE &M IR 2| o1
greieT 8 f srdemeifror @t erfrer W R wear gy &ifow smsifiq fa=ia: 20.00.
2024 PRI PR& T: Tl B 3T AT B 8 a6 YATdfid R DI Bl
BT I |

4. rfrenefiror ud fauefRTor & fag eifrgaar SuRerd & |

5. 9 I9IUeT & fIg SffdaedT & ARG bl Bl GAT qAT TAdel
P FRIE IR 61| f[AgM R <ITed & UAdell X e © [T
W ERT 9% w9 9 yReed fear |

6. IYTAITOT &1 FHod B 6 AFC R e §RT uIRd
AT | dael AUIRTT & g9Ifad & ey STdreRiior I8 ordiel URd
PR T T | BHEE RO 1972, 32712,40712, 90712,11372 3R 120712 Yfdardiror
gRT Jors T ufeadt @ garr § R g8 7 falt ff Rod @ fowg
AIENTOT @1 By AUl SIRIT &l 21 13172 & 3% wU I WIPR 8l
S 9 AR g 39 RWGR 3MIF HHRMR A8lGd & 328kl &1 gid g3
2| afg ardremeft & ererar o uEeRl @ R & W # af¥d AmRiE ®
RdIqd B & Ufaardl H.3 & oretar o=y fHi @1 sifgd T 2 af fad
3 UETPR & 3% BT gXI &I T8I BT AT o IIENTOT DI Gl SHIA &
ey # <1 TRy of| i & 2y # R gEidl @Wd 7B
Sfe af¥ed a1 8 R ded Svaren Wifve )9 <@ 2 | srdendi o &
el WEd § R WE AUIARIRTT HT Uyasl AeM R © SR eMH
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FHHRR ARSI o aranTol & 2y # srdiemeiivor & de i R ardretmeiiroy
HT gD AHH RId &, BT amdfed ax faar € Safs 7aM & f@or 8l g8
S A9 A )9 ufH R R aEN & R @ gfd 8 Gadl § stan
Uqdh AHE B Y S ol GURS SToik ABT B YT 2T TR ardiToT
BT FRT ISR T Fhall © | SRy &1 S A1 1 aranror & afer 7 fa=
AT § 99 R R uda Ao &I Alferad 1 781 R WY § IR T SHal
gt &1 affefera &1 T 2| 9 918 | go) ey S gRT IuAl gqd H
Jidwfera RUC SRS F@—113T2 H |Ful faaifidd 4 &1 &awd
64700 /—aif fhe M1 <fRfd foar & Sefes aaam RUid 13172 # faarfea
9\ BT B 6954097 fhe BIMT SR fhar & | <RI MM §RT QRIS
SR T Td AT 3fd eam vd AMfEE W SdidreT §RT Qiiga
MU BT FTa@ PR fAgH AR TSI F &I 20.09.2024 BT U
3meeT URA &R ST U AFfd gfie ax S9a SR W 3ifod esiftq a9
HT 31T IR R & s fOReg ordiel 771 IR R Ugd &1 ST <&
gl ol & SR # I8 @od fhar war ® % fRQgm sar = |
IUIATTH ERT IHH HIAYFR AT Td dHRE & [dwg <ige Jmufed H
IORI T AT fIgall BT 3FadT PHRed UL IMQe UIRd $HRT § HEdl
gl &1 & | e &1 g8 grenfua Rigid & 6 dear & dmei H sifow arera
I FHI UADBRI Bl JAT AT IFAD AT G IADh Peol D WIH W B
fEvr yRefad fobar S =gy | fag sfar =arrerd Sad Rigid & faudid
AT & M & WIF WR IWvST Bl BT UAINAd B dTell 37
I & IMIR R 3iferd st uiRd & # A8 4ol & 21 g oreR
TR &1 I8 SaURoT fh SRME gdhed fhy T fHfor @ afogfd <9 =g
el uer & qrem TE fHar o Awar, wden ffy fiwe ¥ g SR
IR @1 I8 IfaERen 1 [Aega Ay wg 2 & a8 & fdarer @ra +
fdarfea gf &1 g 9g1 AE@EN BT §| 9aAM d9g H gd H <iRad
AT 11372 d IoH SRAT 131712 H SRIT fdarfed 4f & e=wa H o
ST 5000 b & IR & dI9d UTIA QT AN BW @ HROT A
UeIA IS AT 2| SIATed M gRT SIRgd el U9 AFfas dead
. T faua: gd 8F @ dace 99 I PR S9d YR R IifH ST
I BT I8 AR AT gRT UIRd UeTa Qe Jdel e 89 Ay
21 fIgm R <mre™m grT uiRa wed fofa =g, fem, gfear e
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yaferd =6 AFFdiel @ QW 89 & ®RY FRE 89 arg g 3
greieT 2 f srdemeifror @ erfrer Wi R wear gy &ifow smsifiq fa=ia: 20.00.
2024 PRI PR& T Tl Bl 3T AT B 8 a6 YITdfid R DI Bl
P SE | IAEA! & e ¥ fAfed g 7 & fAgM oreR <gred g
Iy vl feAifha 20002024 H ¥g ey fdam wr g f6 *25.

Having perused the record, it 1is clear that

the preliminary decree was prepared by the
appellate court in 1978. It is natural that
where there 1s a delay of 46 years during
litigation, the nature and extent of suit
property 1is bound to change. More so, when
the decreed property is abadi 1land where
clear individual abadi plot demarcations are
not entered in the revenue records. It 1is
obvious that the owner and occupier of the
land will make necessary construction and
plant trees. Thus the extent of suit property
1s bound to wundergo some change owing to
encroachments and constructions, not only by
the parties to the suit but also by
strangers.

26. The objection that some 1land has been
left out in the measurement of suit property
1s also untenable because the defendant has
not shown where this alleged missing land 1is
located.

27. Having established that D 1-D10 do not
have locus to seek the relief of partition by
metes and bounds from this court at this

stage, their objections with respect to their

CNR NO- UPAN010055562024
Regular Civil Appeal/47/2024 (C.A.NO-48/2024)
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constructions being allotted in the lands
proposed to co-defendants 1s also not
sustainable.

28. The objections that the shares of DS-10
have not been divided by metes and bounds
also fails, because these defendants have
contested the fact of partition itself at the
trial and appellate stage. A denial can not
be converted to admission with the view to
deprive the plaintiff-decree holder the
fruits of his deeree. At this stage shares of
D5-10 can not be separated by metes and
bounds because a hindu coparcenary 1is subject
to continuous change by addition and death of
coparceners. Since hindu coparcenary 1is
characterised with fluctuating interest, time
of ascertainment of shares 1is an essential
element. Where the coparceners are themselves
not identifiable, as the case presently,
their shares at any given time can not be
ascertained, nor can a preliminary decree be
passed.

29. Similarly the objection that the
defendants have been allotted less land than
what 1s due to them is also not sustainable,
because their shares are yet to be
identified.

30. The objection of Ramchet's house exit
being immediately next to Jaglal's share, and

allotment of constructions of D8, D9, and D10

CNR NO- UPAN010055562024
Regular Civil Appeal/47/2024 (C.A.NO-48/2024)
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in the share of D1 without compensation being
proposed, are also not for this court to
consider because metes and bounds of co-
defendants are not being determined with
respect to each other.

31. Objection regarding plaintiff's entrance
1s irrelevant as plaintiff has not objected
to the commissioner's proposed map and 1is
free to devise an entry/exit point on his own
land.

32- The objection that the construction
belonging to D 8 and D 10 have been allotted
to the plaintiff 1is a 1legitimate objection
and requires consideration.

33. Perusal of the original suit map 11 C2,
which is a part of the decree, shows that no
such construction was present on the site
when this map was prepared on 24.07.1976. It
is thus clear that the alleged constructions,
if any, have been made by D8 and D10 after
the suit was 1instituted for partition. The
Commissioner's map dated 05.04.1980 also
substantiates this finding. The suit having
been decreed in favour of the plaintiff, the
constructions, if any, by the defendants have
been done at their own discretion. The
plaintiff can not be compelled to compensate
them. This objection is rejected.

34. It must also be kept in mind that with

the legislation on environmental

CNR NO- UPAN010055562024
Regular Civil Appeal/47/2024 (C.A.NO-48/2024)
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jurisprudence, trees are no longer seen as
mere property which can be felled for
commercial timber. Uttar Pradesh Protection
of Trees Act 1976 has Dbeen enacted to
regulate the felling and planting of trees.
The Act makes unauthorised felling a
punishable offence and regulates the
procedure for tree felling. Trees can no
longer be treated as severable property and
be disposed of, at will, for gain. For every
tree felled, compensatory afforestation 1is
envisaged 1in the Act. It 1is thus clear that
the old position with respect to trees
passing with suit property and evaluated as
per their timber value, which was then
adjusted between parties, has changed in the
light of the environmental significance and
community property nature of trees. So far as
the objection regarding the allotment of
trees and their valuation 1is concerned, it is
evident from the map appended with report 131
C2 that land which has been allotted to the
defendants contains more constructions and
land that has been allotted to the plaintiff
contains more vacant land. It is therefore, a
consequence of proposing shares with
constructed houses to their occupiers,
keeping their convenience in mind, that this
vacant land has been proposed for the

plaintiff. It is also evident that since the

CNR NO- UPAN010055562024
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plaintiff has been determined to have 1/4th
share in the suit property, more land in the
entire coparcenary property will fall into
his lot. Which may have fewer more trees than
the others. In the proposed shares of D1, D2,
D3 some 2-3 trees of neem and kadam, amrood
and amla are shown in the map. The plaintiff
who has been allotted double the 1land 1in
comparison to D1, D2, D3 has been allotted
land with 7-8 trees. The non-evaluation of
these trees 1is therefore a trivial objection
and is fit to be dismissed. The commissioner
1s correct in his finding that the trees are
to be allowed to fall at the end of their
natural life when the remains may be divided.
This objection is also rejected.

Commission report 131C2 1is partially
accepted to the extent that the allotted 1/4
share of plaintiff Bhabhooti as shown in the
report 131C2 is confirmed. Map appended with
the report shall be part of the final decree.
The suit for partition is finally decreed by
metes and bounds (kurrabandi) for the
plaintiff. Plaintiff's 1/4 share 1s separated
from the property as proposed in the map 131
C 2/2. Report and map appended with 131 C2
shall remain part of final decree. Parties
will bear their own <cost. Let the final
decree be prepared as per the law. File be

consigned to regard”
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SHUGR fAgM TR RIS gRT U9 UTHd 3Mee § I8 #d
fear ar & & 3ifferal &7 3radieT axe W I8 W g & uRfMe e
3Tl <ITer gRT 1978 § IR @1 T3 oft | I8 WMifdd & & gaewarell
# 46 I8t @I A BW W IIRT FURT B AP R A # gRacH B
wWrIfas 2| ey ®u 9 99, 9 bl o T8 HuRT SmErer yfy ', ot
RIS 3ff¥eldl H W [/Y A ST 3Tl IRl &Sl BT AMHihT &of A
g I8 W 5 9 & W@l iR deeRr mawd T e iR
JERIUOT BT | §H UBR, e Full & A@r H Afdsaer iR i &
HRUT HH YRGT BHT WHIAE 8, 7 Do dIq & U&l gRT dfed d18l Al
gRT AT

SIYGR g TR IR gRT 39+ fAvig # I8 WieR fhan
T & 5 URfe 3T 1978 § IR &1 AT € T7 46 IuT @ < BH W
I FEfcd @ Udfd iR WM § gRads 8F1 W@ a7 1 e R W
9 o9 fS@! @ T W AEel g 81| I8 A WeR fhar & g e qE
@ @R J PHeolaR AaTID 0T BT AR GeTRIYYT B AT AT ARIfed
o A # srfaener g i @ #RoT | uRadd BFT w@rifae AET R
fop=g fAg™ SfaR <RI §RT §9 24 WR g &4 Fel faar 11 & b afe
fra 46 auf § 5@ & I Wi o1 6 vgeR @ |@gad wwfa @
fRTH ATt &7 1,/4 AR 37T B &7 @ g & e forad fomfor & ddy
H Pls WA MY fhdl Gy AT BT 8] & ol S 46 I8 H U&hRI
BT HHME HT FEOT TAT 9 RO S BT WHMIAD © A DA I
A R ¥ aral BT 1,/4 (A 91 A BT I /19 3 T {941 A B
ey Rfa T gu &d ardl &1 1 /4 3 &1 feRer fasar S @ 2

fagm™ eter orTer™ gRT 3w fAvig # g' W wa fear war ' %
qdIE AFRE 11 32, ST {6 S#T &1 b 9RT 8, & 3aclih 9 ual deid]
g f% 24071976 ® T9 I8 AARIT AR fHar 97 o, 99 SH W W UAT
w1 fAfor A5 T o1 39 TR IE W 2 5 *fa i, afe a8 €
a1 9 o & folg Jaed TRR B @ 918 18 3fR Mo N7 fhy 1T F |
f&Te 05.04.1980 &1 MYH &1 AFFIT I 6 Ay o gfe o=ar 21 arQ
& el ¥ arg &1 vty 8 W @ 91e, ufyarfeat g by e fein afe g
g, O 9 S9! AU Aol A fby 7Y | 9T BT I© GIMaSl o b oy qred
Tel far S |Adar g | I8 MR SRAIHd &1 I © |
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I8 9 7 & xRl 99 1976 H o9 fofid gem o d9 98 W
Brg T TE o fhwg S 46 auT H HIB W AT T g B9 WA fagm
3R AT gRT A1 AFT 7 & fheg A8 IR <oy §RT 89 d2F W
DS & T8l & 1 7 b gouE H dAle @ R uRakia & gar 2|
fIgT IR =TT &1 I8 @ % 24.07.1976 BT S19 HeAarg § AHRTH 11712
IR fHar a7 o 99 98t R BIg i 78 o7 *fYa fmtr, afe wE €
T g feuo & forg Jaear <R 89 @ 9% 18 3R Mo g7 fhy Ty F
q d U H g @ ol @ 9 @ e, dfaafedl gRr fay T
fFato, afs 318 €, a1 9 IS AT Holl | fhy 7Y 2| 91T Bl IT AT
oo & foIg areg T8l a1 |ehdl &, I8 0 WIBR B ANY T8l & aifh
e AHfd YeThRI &1 WY qHfcd © 3R O/ db S A BT HEiRor
T8 B a7 © 99 ddb I8 AT ORA fd 9 gl @ ude By W)
U USTHR Bl SRIER A & | Fgl I A ool © b g R
YT RT Bl VAT REF e W1 uiRd F8l fhar Tar o & ad™
T H BIs UAHR Blg I TS BHEM AAA] Bl JERIYI el
HAM| W H fAgH R ey &1 Sad dd REE ¥ ud fafyr awd
RE

1 918 # S AT oM T U gd # sfidfora Rure
BTl AAT—1137M2 § Fol fJarfead g &1 &% 64700 /—af fhe BT
SR fhar © Safd acae Rure 13172 H fqarfad 9@ &1 e=wa 69540aT
e 27 <R fFar 8| s9YSR a9 M arg § gd # qRael T 11372 @
A ARAT 13172 H RIT [Jafed 4R & &F%a H AR I 5000
TIfhe & IR b I9d IIHT A J49 & O IR IR IR gRT Pl
Hd ad el fhar T g |

g8l 98 Al SeowHd © & Joare w214 /1976 H HHRH
RuIe &Il A@—1172 Here ® s saaied & fafkd gar € fo saH
3 HHIIFR RT I8 Sifded fhar wam & fb—""faanfad f# ®iar gRT AuaR
TIRM TH 39 SRR 20 fhe & UM W o9 mar| fdarfed 4fF Fwn § o
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