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U;k;ky; vij ftyk tt]izFke]vEcsMdj uxjA

mifLFkr%& Jh jke foykl flag ¼mPprj U;kf;d lsok½
                                  UPAN010055562024

Regular Civil Appeal/47/2024  (C.A.NO-48/2024)

1& jke pju vk;q yxHkx 60 o"kZ iq= cfyjkt
2& rkjkorh vk;q yxHkx 55 o"kZ iq=h cfyjkt

fuoklhx.k xzke nkSyriqj gkty iV~Vh ¼vekSfy;k½ iksLV gtykiqj ijxuk o 
rglhy Vk.Mk ftyk vEcsMdjuxjA 

                                 &&&&&&&&&&&&&&&&&&&vihykFkhZx.k
                        cuke
1& jktsUnz izlkn vk;q yxHkx 56 o"kZ 
2& fouksn dqekj vk;q yxHkx 50 o"kZ         iq=x.k jkeewjr
3& fnyhi dqekj vk;q yxHkx 46 o"kZ 
4& lqnkek nsoh vk;q yxHkx 80 o"kZ iRuh Lo0 jkeewjr 
5& e;kjke vk;q yxHkx 42 o"kZ 
6& jkds'k dqekj vk;q yxHkx 40 o"kZ 
7& lqjsUnz dqekj vk;q yxHkx 37 o"kZ         iq=x.k dUgbZ
8& f'ko dqekj vk;q yxHkx 34 o"kZ 
9& jkedqekj vk;q yxHkx 31 o"kZ 
10& ek;korh vk;q yxHkx 48 o"kZ 
11& 'kdqUryk vk;q yxHkx 41 o"kZ       iq=hx.k dUgbZ
12& jkejru vk;q yxHkx 62 o"kZ iq= jkelju
13& Kkuerh vk;q yxHkx 65 o"kZ iq=h jkelju
14& iq"ik nsoh vk;q yxHkx 50 o"kZ iq=h jkelju
15& jke dju vk;q yxHkx 85 o"kZ iq= HkxkSrhnhu
16& iou dqekj vk;q yxHkx 50o"kZ iq= lrhjke
17& izfeZyk vk;q yxHkx 46 o"kZ iq=h lrhjke
18& 'kEHkwukFk mQZ jkgqy vk;q yxHkx 42 o"kZ iq= t;jke
19& jekorh vk;q yxHkx 46 o"kZ iq=h t;jke
20& d"̀.kkorh vk;q yxHkx 44 o"kZ iq=h t;jke
21& ukSjkth vk;q yxHkx 76 o"kZ iRuh Lo0 t;jke
22& gjhjke vk;q yxHkx 75 o"kZ iq= esokyky
23& lUrks"k vk;q yxHkx 30 o"kZ iq= f'koewjr
24& feFkys'k vk;q yxHkx 36 o"kZ iq=h f'koewjr 
25& vf[kys'k vk;q yxHkx 34 o"kZ iq=h f'koewjr
26& Å"kk vk;q yxHkx 28 o"kZ iq=h f'koewjr
27& nhik vk;q yxHkx 26 o"kZ iq=h f'koewjr 
28& nsoh izlkn vk;q yxHkx 64 o"kZ iq= /keZjkt
29& jkftrjke vk;q yxHkx 45 o"kZ iq= /keZjkt
30& 'kkjnk nsoh vk;q yxHxk 62 o"kZ iq=h /keZjkt
31& fueZyk nsoh vk;q yxHkx 60 o"kZ iq=h /keZjkt
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32& Å"kk nsoh vk;q yxHkx 56 o"kZ iq=h /keZjkt
33& lq'khyk nsoh vk;q yxHkx 40 o"kZ iq=h /keZjke
34& jke flaxkj vk;q yxHkx 72 o"kZ iq= lhrkjke
35& vfHkeU;q vk;q yxHkx 65 o"kZ iq= lhrkjke 
36& vadqj vk;q yxHkx 32 o"kZ iq= vkse izdk'k
37& veu vk;q yxHkx 26 o"kZ iq= vkseizdk'k
38& uhye vk;q yxHkx 28 o"kZ iq=h vkseizdk'k
39& Lusgyrk vk;q yxHkx 34 o"kZ iq=h vkseizdk'k 
40& izsek nsoh vk;q yxHkx 60 o"kZ iRuh Lo0 vkseizdk'k 
41& t; izdk'k vk;q yxHkx 48 o"kZ iq= jke feyu
42& ljkstk vk;q yxHkx 52 o"kZ iq=h jke feyu
43& QwyiRrh vk;q yxHkx 75 o"kZ iq=h jke feyu
44& lat; vk;q yxHkx 35 o"kZ iq= ea'kkjke 
45& 'kdqUryk vk;q yxHkx o"kZ iq= ea'kkjke
46& blykorh vk;q yxHkx o"kZ iq= ea'kkjke 
47& yoys'k vk;q yxHkx o"kZ iq=h ea'kkjke
48& feFkys'k vk;q yxHkx o"kZ iq=h ea'kkjke
49& foUnq vk;q yxHkx o"kZ iq=h ea'kkjke
50& ckcwjke vk;q yxHkx 75 o"kZ iq= jkenso
51& lanhi vk;q yxHkx 32 o"kZ iq= jkeot̀
52& 'kSEiw nsoh vk;q yxHkx 30 o"kZ iq=h jkeo`t 
53& T;ksfr nsoh vk;q yxHkx 28 o"kZ iq=h jkeo`t
54& pUnzkorh vk;q yxHkx 65 o"kZ iRuh Lo0 jkeo`t
55& csbyk vk;q yxHkx 70 o"kZ iq=h jke nso
56& lqfe=k vk;q yxHkx 65 o"kZ iq=h jkenso 
57& jkts'k vk;q yxHkx 40 o"kZ iq= pfUnzdk izlkn
58& uUnyky vk;q yxHkx 55 o"kZ iq= jke nqykj
59& jkteu vk;q yxHkx 45 o"kZ iq= jke nqykj
60& lR;izdk'k vk;q yxHkx 28 o"kZ iq= lUrjke 
61& vkjrh nsoh vk;q yxHkx 32 o"kZ iq=h lUrjke 
62& egsUnz dqekj vk;q yxHkx 42 o"kZ iq= jke lqUnj
63& /kesZUnz dqekj vk;q yxHkx 34 o"kZ iq= jkelqUnj
64& dqekjh nsoh vk;q yxHkx 45 o"kZ iq=h jke lqUnj
65& ';ke dyh vk;q yxHkx 32 o"kZ iq=h jke lqUnj
fuoklhx.k xzke nkSyriqj gkty iV~Vh ¼vekSfy;k½ iksLV gtykiqj ijxuk o rglhy
Vk.Mk ftyk vEcsMdjuxjA 
                                                  ----------izfrmRrjnkrkx.k
                                    vihy vUrxZr~ /kkjk&96 nh0iz0la0
                           fu.kZ;
       
1- vihykFkhZx.k  jkepju  o  rkjkorh  dh  vksj  ls  ;g  vihy

izfrmRrjnkrkx.k   jktsUnz  izlkn  vkfn  ds  fo:)  vfUre  vkKfIr  okn

la[;k&214@1976 HkHkwrh  vkfn cuke txyky vkfn esa vij flfoy tt ¼lh-fM-½]

vEcsMdjuxj }kjk ikfjr vfUre vkKfIr fnukafdr&20-09-2024] ftlds ek/;e ls

deh'ku fjiksVZ 131x2 vkaf'kd :i ls Lohdkj djrs gq, vihykFkhZx.k ds edku ds
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LFkku  ij oknh  dk dqjkZ  Lohdkj  dj fy;k  x;k  gS]  ds  fo:) ekuuh; tuin

U;k;k/kh'k vEcsMdjuxj ds le{k ;ksftr dh x;h gS] tks vaxhd`r fd;s tkus ds

mijkUr varfjr gksdj bl U;k;ky; dks fof/k vuqlkj fuLrkj.k gsrq izkIr gqbZ gSA  

2- ewyokn la[;k&214@1976 HkHkwrh cuke txyky vkfn dh i=koyh ds

voyksdu ls fofnr gksrk gS  fd oknh HkHkwrh }kjk izfroknhx.k txyky vkfn ds

fo:) nkok n[ky tqnkxkuk tfj;s caVokjk dk U;k;ky; eqaflQ vdcjiqj tuin

QStkckn ds U;k;ky; esa  lafLFkr fd;k x;k tks fnukad 23-11-1977 dks U;k;ky;

eqaflQ vdcjiqj tuin QStkckn }kjk fu.khZr djrs gq, oknh dk okn [kkfjt fd;k

x;kA mDr fu.kZ; ds fo:) oknh HkHkwrh dh vksj ls flfoy vihy la[;k&13@1978

HkHkwrh cuke txyky vkfn nkf[ky fd;k x;k tks U;k;ky; flfoy tt QStkckn ds

U;k;ky; ls fnukad10-11-1978 dks fu.khZr gqvk rFkk eqaflQ vdcjiqj ds fu.kZ; dks

vikLr djrs gq, oknh dk okn fookfnr lEifRr esa 1@4 Hkkx caVokjs ds laca/k esa

fMdzh djus dk vkns'k ikfjr fd;k x;kA mDr fu.kZ; ds vuqikyu esa oknh }kjk

vfUre vkKfIr okn la[;k&214@1976 HkHkwrh cuke txyky vkfn nkf[ky fd;k

x;k tks fnukad&20-09-2024 dks vij flfoy tt lh-fM-vEcsMdjuxj }kjk fu.khZr

djrs  gq,  ;g  vkns'k  ikfjr  fd;k  x;k  fd  Commission  report

131C2  is  partially  accepted  to  the  extent

that  the  allotted  1/4  share  of  plaintiff

Bhabhooti  as  shown  in  the  report  131C2  is

confirmed. Map appended with the report shall

be part of the final decree. The suit for

partition  is  finally  decreed  by  metes  and

bounds  (kurrabandi)  for  the  plaintiff.

Plaintiff's 1/4 share is separated from the

property as proposed in the map 131 C 2/2.

Report  and  map  appended  with  131  C2  shall

remain  part  of  final  decree.  Parties  will

bear their own cost. Let the final decree be

prepared as per the law. File be consigned to

record.  mDr fu.kZ; fnukafdr 20-09-2024 ls {kqC/k gksdj ;g flfoy vihy

vihykFkhZx.k }kjk lafLFkr fd;k x;k gSA
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3- la{ksi esa vihy ds dFku bl izdkj gS fd ekuuh; voj U;k;ky; }kjk

ikfjr vkKfIr ls dsoy vihykFkhZx.k gh izHkkfor gS blfy, vihykFkhZx.k ;g vihy

izLrqr dj jgs gSA deh'ku fjiksVZ  19x2] 32x2]40x2] 90x2]113x2  vkSj 120x2

izfroknhx.k }kjk mBkbZ x;h vkifRr;kas ds izdk'k esa fujLr gqbZ gSA fdlh Hkh fjiksVZ

ds fo:) oknhx.k dh dksbZ vkifRr nkf[ky ugha gSA 131x2  ds vkaf'kd  :i ls

Lohdkj gks  tkus ls oknhx.k o muds fj'rsnkj vehu deh'kuj egksn; dh bPNkvksa

dh iwfrZ gqbZ gSA ;fn vihykFkhZ ds vykok vU; i{kdkjksa ds fgLls ds lEcU/k esa nf'kZr

ekufp= ds vLohd`r gksus ls izfroknh ua-3 ds vy kok vU; fdlh dk vfgr ugha gSA

;fn fdlh vU; i{kdkj ds fgLls dk dqjkZ nf'kZr ugha gksuk Fkk rks oknhx.k dks [kqyh

tehu gh fgLls esa nsuk pkfg, FkkA vihykFkhZx.k ds fgLls esa iqjkuk iq'rSuh [kijSy

edku tkfuc if'pe jgk gS ftldk lsgu njoktk tkfuc iwjc jgk gSA vihykFkhZx.k

ds iq'rSuh lsgu esa iwjc rjQ vihykFkhZx.k dk iDdk edku fLFkr gS vkSj vehu

deh'kuj egksn; us oknhx.k ds fgLls esa vihykFkhZx.k ds lsgu ftl ij vihykFkhZx.k

dk iDdk edku fLFkr gS] dks vkoafVr dj fn;k gS tcfd edku ds nf{k.k NwVh gqbZ

t ehu lh/ks iwjc if'pe djus ij oknhx.k ds fgLls dh iwfrZ gks ldrh gS vFkok

iDds edku dh Hkwfe ds ctk; [kijSy ttZj edku dk if'peh fgLlk nsdj oknhx.k

dk dqjkZ cSBk;k tk ldrk gSA vihykFkhZx.k dh tks Hkh Hkwfe oknhx.k ds va'k esa fn;k

x;k gS ml ij fLFkr iDds edku dh ekfy;r Hkh ugha yxk;h x;h gS vkSj u mldh

iwfrZ gh vkadfyr dh x;h gSA blh okn esa bUgha U;k;ky; vehu }kjk viuh iwoZ esa

vkadfyr  fjiksVZ  dkxt  la[;k&113x2  esa  lEiw.kZ  fookfnr  Hkwfe  dk  {ks=Qy

64700@&oxZ fQV  gksuk nf'kZr fd;k gS tcfd orZeku fjiksVZ 131x2 esa fookfnr

Hkwfe dk {ks=Qy 69540oxZ fQV gksuk nf'kZr fd;k gSA U;k;ky; vehu }kjk nkf[ky

mijksDr rF;r% ,oa fof/kr% nwf"kr vk[;k ,oa ekufp= ij vihykykUV }kjk nkf[ky

vkifRr dks vuns[kk dj fo}ku voj U;k;ky; us fnukad 20-09-2024 dks iz'uxr

vkns'k ikfjr dj vk[;k ,oa ekufp= iqf"V dj mlds vk/kkj ij vafre vkKfIr cukus

dk vkns'k ikfjr dj fn;k ftlds fo:) vihy fuEu vk/kkj ij izLrqr dh tk jgh

gSA  vihy ds  vk/kkj  esa  ;g dFku fd;k x;k  gS  fd fo}ku voj U;k;ky; us

vihykUVl }kjk vehu dfe'kuj vk[;k ,oa ekufp= ds fo:) nkf[ky vkifRr esa

mBk;s x;s oS/kkfud fcUnqvksa dk vUns[kk djds iz'uxr vkns'k ikfjr djus esa egrh

Hkwy dh gSA fof/k dk ;g lqLFkkfir fl)kar gS fd caVokjs ds oknksa esa vafre vkKfIr

cukrs le; i{kdkjksa dks ;Fkk lEHko muds fuekZ.k o muds dCts ds LFkku ij gh

fgLlk izLrkfor fd;k tkuk pkfg,A fo}ku voj U;k;ky; mDr fl)kar ds foijhr
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vihykUVl ds fuekZ.k ds LFkku ij jsLik.MsUV dks fgLlk izLrkfor djus okyh vehu

vk[;k ds vk/kkj ij vafre vkKfIr ikfjr djus esa egrh Hkwy dh gSA fo}ku voj

U;k;ky; dh ;g vo/kkj.kk fd nkSjku eqdnek fd;s x;s fuekZ.k dh {kfriwfrZ nsus gsrq

fdlh i{k  dks  ck/; ugha  fd;k tk ldrk]  loZFkk  fof/k  fo:) gSA fo}ku voj

U;k;ky; dh ;g vo/kkj.kk Hkh fcYdqy fof/k fo:) gS fd okn ds fopkj.k dky esa

fookfnr Hkwfe dk ?kVuk c<+uk egRoghu gksrk gSA orZeku okn esa  iwoZ  esa  nkf[ky

vk[;k 113x2 o orZeku vk[;k 131x2 esa nf'kZr fookfnr Hkwfe ds {ks=Qy esa vk;s

yxHkx 5000 oxZfQV ds vUrj ds ckcr iz'uxr vkns'k ekSu gksus  ds dkj.k Hkh

iz'uxr  vkns'k  nwf"kr  gSA  U;k;ky;  vehu  }kjk  nkf[ky  vk[;k  ,oa  ekufp=

rF;r% ,oa fo/kkur% nwf"kr gksus ds ckotwn mls iq"V dj mlds vk/kkj ij vafre

vkKfIr cukus dk fo}ku voj U;k;ky; }kjk ikfjr iz'uxr vkns'k loZFkk fujLr

gksus ;ksX; gSA fo}ku voj U;k;ky; }kjk ikfjr iz'uxr fu.kZ; U;k;] fu;e] izfdz;k

rFkk izpfyr U;kf;d ekU;rkvksa ds foijhr gksus ds dkj.k fujLr gksus ;ksX; gSA vr%

izkFkZuk gS fd vihykFkhZx.k dh vihy Lohdkj djrs gq, vafre vkKfIr fnukad% 20-09-

2024 fujLr djds iqu% oknh dk va'k vyx djus gsrq okn izR;kofrZr djus dh d`ik

dh tkosA 

4-       vihykFkhZx.k ,oa foi{khx.k ds fo}ku vf/koDrk mifLFkr gSA  

5-       eSaus mHk;i{k ds fo}ku vf/koDrk ds lkjxfHkZr rdksZ dks lquk rFkk i=koyh

dk lE;d~ ifj'khyu fd;kA fo}ku voj U;k;ky; dh i=koyh esjs le{k gS ftldk

esjs }kjk lE;d :i ls ifj'khyu fd;k x;kA

6- vihykFkhZx.k  dk  dFku  gS  fd  ekuuh;  voj  U;k;ky; }kjk  ikfjr

vkKfIr ls dsoy vihykFkhZx.k gh izHkkfor gS blfy, vihykFkhZx.k ;g vihy izLrqr

dj jgs gSA deh'ku fjiksVZ 19x2] 32x2]40x2] 90x2]113x2  vkSj 120x2 izfroknhx.k

}kjk mBkbZ x;h vkifRr;kas ds izdk'k esa fujLr gqbZ gSA fdlh Hkh fjiksVZ ds fo:)

oknhx.k dh dksbZ vkifRr nkf[ky ugha gSA 131x2  ds vkaf'kd  :i ls Lohdkj gks

tkus ls oknhx.k o muds fj'rsnkj vehu deh'kuj egksn; dh bPNkvksa dh iwfrZ gqbZ

gSA ;fn vihykFkhZ ds vykok vU; i{kdkjksa ds fgLls ds lEcU/k esa nf'kZr ekufp= ds

vLohd`r gksus ls izfroknh ua-3 ds vykok vU; fdlh dk vfgr ugha gSA ;fn fdlh

vU; i{kdkj ds fgLls dk dqjkZ nf'kZr ugha gksuk Fkk rks oknhx.k dks [kqyh tehu gh

fgLls esa  nsuk pkfg, FkkA vihykFkhZx.k ds fgLls esa  iqjkuk iq'rSuh [kijSy edku

tkfuc if'pe jgk gS ftldk lsgu njoktk tkfuc iwjc jgk gSA vihykFkhZx.k ds

iq'rSuh  lsgu esa  iwjc rjQ vihykFkhZx.k  dk  iDdk  edku fLFkr  gS  vkSj  vehu
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deh'kuj egksn; us oknhx.k ds fgLls esa vihykFkhZx.k ds lsgu ftl ij vihykFkhZx.k

dk iDdk edku fLFkr gS] dks vkoafVr dj fn;k gS tcfd edku ds nf{k.k NwVh gqbZ

t ehu lh/ks iwjc if'pe djus ij oknhx.k ds fgLls dh iwfrZ gks ldrh gS vFkok

iDds edku dh Hkwfe ds ctk; [kijSy ttZj edku dk if'peh fgLlk nsdj oknhx.k

dk dqjkZ cSBk;k tk ldrk gSA vihykFkhZx.k dh tks Hkh Hkwfe oknhx.k ds va'k esa fn;k

x;k gS ml ij fLFkr iDds edku dh ekfy;r Hkh ugha yxk;h x;h gS vkSj u mldh

iwfrZ gh vkadfyr dh x;h gSA blh okn esa bUgha U;k;ky; vehu }kjk viuh iwoZ esa

vkadfyr  fjiksVZ  dkxt  la[;k&113x2  esa  lEiw.kZ  fookfnr  Hkwfe  dk  {ks=Qy

64700@&oxZ fQV  gksuk nf'kZr fd;k gS tcfd orZeku fjiksVZ 131x2 esa fookfnr

Hkwfe dk {ks=Qy 69540oxZ fQV gksuk nf'kZr fd;k gSA U;k;ky; vehu }kjk nkf[ky

mijksDr rF;r% ,oa fof/kr% nwf"kr vk[;k ,oa ekufp= ij vihykykUV }kjk nkf[ky

vkifRr dks vuns[kk dj fo}ku voj U;k;ky; us fnukad 20-09-2024 dks iz'uxr

vkns'k ikfjr dj vk[;k ,oa ekufp= iqf"V dj mlds vk/kkj ij vafre vkKfIr cukus

dk vns'k ikfjr dj fn;k ftlds fo:) vihy fuEu vk/kkj ij izLrqr dh tk jgh

gSA  vihy ds  vk/kkj  esa  ;g dFku fd;k x;k  gS  fd fo}ku voj U;k;ky; us

vihykUVl }kjk vehu dfe'kuj vk[;k ,oa ekufp= ds fo:) nkf[ky vkifRr esa

mBk;s x;s oS/kkfud fcUnqvksa dk vUkns[kk djds iz'uxr vkns'k ikfjr djus esa egrh

Hkwy dh gSA fof/k dk ;g lqLFkkfir fl)kar gS fd caVokjs ds oknksa esa vafre vkKfIr

cukrs le; i{kdkjksa dks ;Fkk lEHko muds fuekZ.k o muds dCts ds LFkku ij gh

fgLlk izLrkfor fd;k tkuk pkfg,A fo}ku voj U;k;ky; mDr fl)kar ds foijhr

vihykUVl ds fuekZ.k ds LFkku ij jsLik.MsUV dks fgLlk izLrkfor djus okyh vehu

vk[;k ds vk/kkj ij vafre vkKfIr ikfjr djus esa egrh Hkwy dh gSA fo}ku voj

U;k;ky; dh ;g vo/kkj.kk fd nkSjku eqdnek fd;s x;s fuekZ.k dh {kfriwfrZ nsus gsrq

fdlh i{k  dks  ck/; ugha  fd;k tk ldrk]  loZFkk  fof/k  fo:) gSA fo}ku voj

U;k;ky; dh ;g vo/kkj.kk Hkh fcYdqy fof/k fo:) gS fd okn ds fopkj.k dky esa

fookfnr Hkwfe dk ?kVuk c<+uk egRoghu gksrk gSA orZeku okn esa  iwoZ  esa  nkf[ky

vk[;k 113x2 o orZeku vk[;k 131x2 esa nf'kZr fookfnr Hkwfe ds {ks=Qy esa vk;s

yxHkx 5000 oxZfQV ds vUrj ds ckcr iz'uxr vkns'k ekSu gksus  ds dkj.k Hkh

iz'uxr vkns'k nwf"kr gSA U;k;ky; vehu }kjk nkf[ky vk[;k ,oa ekufp= rF;r

% ,oa fo/kkur% nwf"kr gksus ds ckotwn mls iq"V dj mlds vk/kkj ij vafre vkKfIr

cukus dk fo}ku voj U;k;ky; }kjk ikfjr iz'uxr vkns'k loZFkk fujLr gksus ;ksX;

gSA  fo}ku voj U;k;ky; }kjk  ikfjr iz'uxr fu.kZ;  U;k;]  fu;e]  izfdz;k  rFkk
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izpfyr U;kf;d ekU;rkvksa  ds  foijhr gksus  ds dkj.k fujLr gksus  ;ksX; gSA vr%

izkFkZuk gS fd vihykFkhZx.k dh vihy Lohdkj djrs gq, vafre vkKfIr fnukad% 20-09-

2024 fujLr djds iqu% oknh dk va'k vyx djus gsrq okn izR;kofrZr djus dh d`ik

dh tkosA i=koyh ds voyksdu ls fofnr gksrk gS fd fo}ku voj U;k;ky; }kjk

vius  fu.kZ;  fnukafdr  20-09-2024  esa  ;g  fu"d"kZ  fn;k  x;k  gS  fd  *25.

Having perused the record, it is clear that

the  preliminary  decree  was  prepared  by  the

appellate court in 1978. It is natural that

where there is a delay of 46 years during

litigation,  the  nature  and  extent  of  suit

property is bound to change. More so, when

the  decreed  property  is  abadi  land  where

clear individual abadi plot demarcations are

not  entered  in  the  revenue  records.  It  is

obvious that the owner and occupier of the

land  will  make  necessary  construction  and

plant trees. Thus the extent of suit property

is  bound  to  undergo  some  change  owing  to

encroachments and constructions, not only by

the  parties  to  the  suit  but  also  by

strangers.

26.  The  objection  that  some  land  has  been

left out in the measurement of suit property

is also untenable because the defendant has

not shown where this alleged missing land is

located.

27. Having established that D 1-D10 do not

have locus to seek the relief of partition by

metes  and  bounds  from  this  court  at  this

stage, their objections with respect to their
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constructions  being  allotted  in  the  lands

proposed  to  co-defendants  is  also  not

sustainable.

28. The objections that the shares of DS-10

have  not  been  divided  by  metes  and  bounds

also  fails,  because  these  defendants  have

contested the fact of partition itself at the

trial and appellate stage. A denial can not

be converted to admission with the view to

deprive  the  plaintiff-decree  holder  the

fruits of his deeree. At this stage shares of

D5-10  can  not  be  separated  by  metes  and

bounds because a hindu coparcenary is subject

to continuous change by addition and death of

coparceners.  Since  hindu  coparcenary  is

characterised with fluctuating interest, time

of  ascertainment  of  shares  is  an  essential

element. Where the coparceners are themselves

not  identifiable,  as  the  case  presently,

their shares at any given time can not be

ascertained, nor can a preliminary decree be

passed.

29.  Similarly  the  objection  that  the

defendants have been allotted less land than

what is due to them is also not sustainable,

because  their  shares  are  yet  to  be

identified.

30.  The  objection  of  Ramchet's  house  exit

being immediately next to Jaglal's share, and

allotment of constructions of D8, D9, and D10

CNR NO-  UPAN010055562024
Regular Civil Appeal/47/2024  (C.A.NO-48/2024)



9

in the share of D1 without compensation being

proposed,  are  also  not  for  this  court  to

consider  because  metes  and  bounds  of  co-

defendants  are  not  being  determined  with

respect to each other.

31. Objection regarding plaintiff's entrance

is irrelevant as plaintiff has not objected

to  the  commissioner's  proposed  map  and  is

free to devise an entry/exit point on his own

land.

32-  The  objection  that  the  construction

belonging to D 8 and D 10 have been allotted

to  the  plaintiff  is  a  legitimate  objection

and requires consideration.

33. Perusal of the original suit map 11 C2,

which is a part of the decree, shows that no

such  construction  was  present  on  the  site

when this map was prepared on 24.07.1976. It

is thus clear that the alleged constructions,

if any, have been made by D8 and D10 after

the  suit  was  instituted  for  partition.  The

Commissioner's  map  dated  05.04.1980  also

substantiates this finding. The suit having

been decreed in favour of the plaintiff, the

constructions, if any, by the defendants have

been  done  at  their  own  discretion.  The

plaintiff can not be compelled to compensate

them. This objection is rejected.

34. It must also be kept in mind that with

the  legislation  on  environmental
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jurisprudence,  trees  are  no  longer  seen  as

mere  property  which  can  be  felled  for

commercial  timber.  Uttar  Pradesh  Protection

of  Trees  Act  1976  has  been  enacted  to

regulate the felling and planting of trees.

The  Act  makes  unauthorised  felling  a

punishable  offence  and  regulates  the

procedure  for  tree  felling.  Trees  can  no

longer be treated as severable property and

be disposed of, at will, for gain. For every

tree  felled,  compensatory  afforestation  is

envisaged in the Act. It is thus clear that

the  old  position  with  respect  to  trees

passing with suit property and evaluated as

per  their  timber  value,  which  was  then

adjusted between parties, has changed in the

light of the environmental significance and

community property nature of trees. So far as

the  objection  regarding  the  allotment  of

trees and their valuation is concerned, it is

evident from the map appended with report 131

C2 that land which has been allotted to the

defendants  contains  more  constructions  and

land that has been allotted to the plaintiff

contains more vacant land. It is therefore, a

consequence  of  proposing  shares  with

constructed  houses  to  their  occupiers,

keeping their convenience in mind, that this

vacant  land  has  been  proposed  for  the

plaintiff. It is also evident that since the

CNR NO-  UPAN010055562024
Regular Civil Appeal/47/2024  (C.A.NO-48/2024)



11

plaintiff has been determined to have 1/4th

share in the suit property, more land in the

entire  coparcenary  property  will  fall  into

his lot. Which may have fewer more trees than

the others. In the proposed shares of D1, D2,

D3 some 2-3 trees of neem and kadam, amrood

and amla are shown in the map. The plaintiff

who  has  been  allotted  double  the  land  in

comparison to D1, D2, D3 has been allotted

land  with  7-8  trees.  The  non-evaluation  of

these trees is therefore a trivial objection

and is fit to be dismissed. The commissioner

is correct in his finding that the trees are

to be allowed to fall at the end of their

natural life when the remains may be divided.

This objection is also rejected.

    Commission  report  131C2  is  partially

accepted to the extent that the allotted 1/4

share of plaintiff Bhabhooti as shown in the

report 131C2 is confirmed. Map appended with

the report shall be part of the final decree.

The suit for partition is finally decreed by

metes  and  bounds  (kurrabandi)  for  the

plaintiff. Plaintiff's 1/4 share is separated

from the property as proposed in the map 131

C 2/2. Report and map appended with 131 C2

shall  remain  part  of  final  decree.  Parties

will  bear  their  own  cost.  Let  the  final

decree be prepared as per the law. File be

consigned to regard** 
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blizdkj fo}ku voj U;k;ky; }kjk vius iz'uxr vkns'k esa ;g er

fn;k x;k gS fd vfHkys[kksa dk voyksdu djus ij ;g Li"V gS fd çkjafHkd fMØh

vihyh; U;k;ky; }kjk 1978 esa rS;kj dh xbZ FkhA ;g LokHkkfod gS fd eqdnesckth

esa 46 o"kksaZ  dh nsjh gksus ij okfnr laifÙk dh ç—fr vkSj lhek esa ifjorZu gksuk

LokHkkfod gSA fo'ks"k :i ls rc] tc fMØh dh xbZ laifÙk vkcknh Hkwfe gks] tgka

jktLo vfHkys[kksa esa Li"V :i ls vyx&vyx vkcknh Hkw[kaMksa dk lhekadu ntZ u

gksA  ;g Li"V gS  fd Hkwfe  ds  Lokeh  vkSj  dCtsnkj  vko';d fuekZ.k  djsaxs  vkSj

o`{kkjksi.k djsaxsA bl çdkj] oknh; laifÙk dh lhek esa  vfrØe.k vkSj fuekZ.k ds

dkj.k dqN ifjorZu gksuk LokHkkfod gS] u dsoy okn ds i{kksa }kjk cfYd ckgjh yksxksa

}kjk HkhA** 

blizdkj fo}ku voj U;k;ky; }kjk vius fu.kZ; esa ;g Lohdkj fd;k

x;k gS fd izkjfEHkd fMdzh 1978 esa rS;kj dh x;h gS rFkk 46 o"kksZ dh nsjh gksus ij

oknh; lEifRr dh izdf̀r vkSj lhek esa ifjorZu gksuk LokHkkfod gSA fo'ks"k rkSj ij

rc tc fMdzh dh x;h Hkwfe vkcknh Hkwfe gksA ;g Hkh Lohdkj fd;k x;k gS fd Hkwfe

ds Lokeh o dCtsnkj vko';d fuekZ.k djsaxs vkSj o`{kkjksi.k djsaxs rFkk oknh; lEifRr

dh lhek esa vfrdze.k o fuekZ.k ds dkj.k dqN ifjorZu gksuk LokHkkfod ekuk gS

fdUrq fo}ku voj U;k;ky; }kjk bl rF; ij dksbZ /;ku ugha fn;k x;k gS fd ;fn

foxr 46 o"kksZ  esa  tc fd oknh; lEifRr tks fd i{kdkjks  dh la;qDr lEifRr gS

ftlesa oknh dk 1@4 Hkkx vyx djus dk fMdzh gqvk gS rFkk ftlesa fuekZ.k ds laca/k

esa dksbZ LFkxu vkns'k fdlh l{ke U;k;ky; dk ugha gS rks bu 46 o"kksZ esa i{kdkjks

dk edku dk fuekZ.k  gksuk  o o`{kkjksi.k vkfn gksuk LokHkkfod gS  rks  dSls  mDr

la;qDr lEifRr ls oknh dk 1@4 va'k fcuk ekSds dk u;k eki vk;s o fcuk ekSds dh

v|ru fLFkfr Li"V gq, dSls oknh dk 1@4 va'k dk fu/kkZj.k fd;k tk ldrk gSA  

fo}ku voj U;k;ky; }kjk vius fu.kZ; esa ;g Hkh er fn;k x;k gS fd

ewyokn ekufp= 11 lh2] tks fd fMØh dk ,d Hkkx gS] ds voyksdu ls irk pyrk

gS fd 24-07-1976 dks tc ;g ekufp= rS;kj fd;k x;k Fkk] rc ml LFkku ij ,slk

dksbZ fuekZ.k ekStwn ugha FkkA bl çdkj ;g Li"V gS fd dfFkr fuekZ.k] ;fn dksbZ gSa]

rks os foHkktu ds fy, eqdnek nk;j gksus ds ckn Mh8 vkSj Mh10 }kjk fd, x, gSaA

fnukad 05-04-1980 dk vk;qä dk ekufp= Hkh bl fu"d"kZ dh iqf"V djrk gSA oknh

ds i{k esa okn dk fu.kZ; gks tkus ds ckn] çfrokfn;ksa }kjk fd, x, fuekZ.k] ;fn dksbZ

gSa] rks os mudh viuh ethZ ls fd, x, gSaA oknh dks mUgsa eqvkotk nsus ds fy, ck/;

ugha fd;k tk ldrk gSA ;g vkifÙk vLoh—r dh tkrh gSA 
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;g lgh gS fd izdj.k tc 1976 esa tc fu.khZr gqvk Fkk rc ogkWa ij

dksbZ fuekZ.k ugha Fkk fdUrq bu 46 o"kksZ esa ekSds ij fuekZ.k o o`{k gksuk Loa; fo}ku

voj U;k;ky; }kjk Hkh ekuk x;k gS fdUrq fo}ku voj U;k;ky; }kjk bl rF; ij

dksbZ /;ku ugha fn;k x;k gS fd orZeku esa ekSds dh fLFkfr ifjofrZr gks pqdh gSA

fo}ku voj U;k;ky; dk ;g rdZ  fd 24-07-1976 dks tc ewyokn esa ekufp= 11x2

rS;kj fd;k x;k Fkk rc ogka ij dksbZ fuekZ.k ugha FkkA dfFkr fuekZ.k] ;fn dksbZ gSa]

rks os foHkktu ds fy, eqdnek nk;j gksus ds ckn Mh8 vkSj Mh10 }kjk fd, x, gSaA

oknh  ds  i{k  esa  okn  dk  fu.kZ;  gks  tkus  ds  ckn]  çfrokfn;ksa  }kjk  fd,  x,

fuekZ.k] ;fn dksbZ gSa] rks os mudh viuh ethZ ls fd, x, gSaA oknh dks mUgsa eqvkotk

nsus ds fy, ck/; ugha fd;k tk ldrk gS] ;g rdZ Lohdkj gksus ;ksX; ugha gS D;ksafd

oknh; lEifRr i{kdkjks dh la;qDr lEifRr gS vkSj tc rd muds va'k dk fu/kkZj.k

ugha gks tkrk gS rc rd ;g ekuk tk;sxk fd oknh; lEifRr ds izR;sd fgLls ij

izR;sd i{kdkj dk cjkcj va'k  gSA  ;gkWa  ;g Hkh  mYys[kuh; gS  fd fo}ku voj

U;k;ky; }kjk dksbZ  ,slk LFkxu vkns'k Hkh ikfjr ugha  fd;k x;k Fkk fd oknh;

lEifRr  esa  dksbZ  i{kdkj  dksbZ  fuekZ.k  ugha  djsxk  vFkok  dksbZ  o`{kkjksi.k  ugha

djsxkA ,sls esa fo}ku voj U;k;ky; dk mDr rdZ vkSfpR;ghu gS ,oa fof/k lEer

ugha gSA 

            blh okn esa bUgha U;k;ky; vehu }kjk viuh iwoZ esa vkadfyr fjiksVZ

dkxt la[;k&113x2 esa lEiw.kZ fookfnr Hkwfe dk {ks=Qy 64700@&oxZ fQV  gksuk

nf'kZr fd;k gS tcfd orZeku fjiksVZ 131x2 esa fookfnr Hkwfe dk {ks=Qy 69540oxZ

fQV gksuk nf'kZr fd;k gSA blizdkj orZeku okn esa iwoZ esa nkf[ky vk[;k 113x2 o

orZeku vk[;k 131x2 esa  nf'kZr fookfnr Hkwfe ds  {ks=Qy esa  vk;s  yxHkx 5000

oxZfQV ds vUrj ds ckcr iz'uxr vkns'k ekSu gS ftl ij voj U;k;ky; }kjk dksbZ

er O;Dr ugha fd;k x;k gSA

;gkWa ;g Hkh mYys[kuh; gS fd ewyokn la[;k&214@1976 esa deh'ku

fjiksVZ dkxt la[;k&11x2 layXu gS ftlds voyksdu ls fofnr gksrk gS fd mlesa

vehu deh'kuj }kjk ;g vafdr fd;k x;k gS fd&**fookfnr Hkwfe Qhrk }kjk ukidj

uD'kk ,d bap cjkcj 20 fQV ds iSekus ij cuk;kA fookfnr Hkwfe uD'kk esa yky

ydhj ls ?ksj dj tkfgj dh x;h gSA fookfnr Hkwwfe ds vanj okyk dqavk uD'kk esa

fn[kk  fn;k  x;k  gSA  iqjkuk  gSA  jgV  fQV  gSA  fookfnr  Hkwfe  ds  vanj  okyk

nj[rku]xM+gh ]gS.MikbZi rFkk edkukr e; lfj;k fn[kk fn;k x;kA uD'kk fjiksVZ dk

va'k gS tks fjiksVZ ds lkFk uRFkh gSA** blizdkj deh'ku fjiksVZ 11x2 ds voyksdu
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ls ;g Li"V gS fd mlesa oknh; lEifRr dh eki nh x;h gS ftlesa jdck o pkSgn~nh

Hkh Li"V :i ls nh x;h gSA i=koyh ds voyksdu ls ;g Hkh fofnr gksrk gS fd

fdlh Hkh U;k;ky; }kjk oknh; lEifRr dk jdck fdruk gS mldh x.kuk djus dk

iz;kl ugha fd;k x;k gS tcfd fookfnr lEifRr dk dk lEiw.kZ {ks=Qy irk djuk

pkfg, Fkk vkSj mlh ds vk/kkj ij oknh dk 1@4 Hkkx pkSgnnh Li"V djrs gq, vyx

djuk pkfg, FkkA

fo}ku voj U;k;ky; dks ;g pkfg, Fkk fd iz'uxr fu.kZ;@vkns'k

ikfjr djus ds iwoZ fookfnr lEifRr@oknh; lEifRr dh v|ru fLFkfr ds lEcU/k esa

,d u;k fjiksVZ eaxkrs ftlls ;g Li"V gks ldrk Fkk fd ewyokn eas fu.kZ; ikfjr

gksus ds ckn vkt rd oknh; lEifRr esa D;k ifjorZu gqvk gS rFkk D;k&D;k fuekZ.k

gqvk gS rFkk dkSu&dkSu ls o`{k vkfn fLFkr gS rFkk oknh; lEifRr esa ;fn bl e/;

dksbZ fuekZ.k gqvk gks ;k o`{k vkfn jksfir fd;s x;s gks rks mudk ewY;kadu djkdj

mDr fuekZ.k ds ,ot esa {kfriwfrZ dk fu/kkZj.k djrs gq, oknh ds va'k dk fu/kkZj.k

mlds mijkar djrs ijUrq fo}ku voj U;k;ky; }kjk ,slk ugha  fd;k x;k gS ftlls

i{kdkjks ds e/; mRiUu okLrfor fookn dk fuLrkj.k gks ikuk lEHko ugha gS rFkk bl

okn dh ckgqY;rk c<+us dh iw.kZ vk'kadk gSA

    blizdkj ;g Li"V gS fd fo}ku voj U;k;ky; }kjk iz'uxr fu.kZ;@vkns'k dks

ikfjr djrs le; i=koyh ij miyC/k leLr rF;ksa ,oa ifjfLFkfr;ksa dk lE;d ifj'khyu

o ewY;kadu ugha fd;k x;k gS vkSj ljljh rkSj ij iz'uxr vkns'k ikfjr fd;k tkuk

ifjyf{kr gksrk gSA

         mijksDr foospuk ds  i'pkr U;k;ky; dk ;g er gS  fd fo}ku voj

U;k;ky;  }kjk  ikfjr  vfUre  vkKfIr  fnukafdr  20-09-2024  dks  ikfjr  djus  esa

rF;kRed ,oa oS/kkfud =qfV dkfjr dh x;h gSA vr% vihykFkhZx.k }kjk izLrqr flfoy

vihy cy;qDr gSA rn~uqlkj izLrqr flfoy vihy Lohdkj fd;s tkus ;ksX; gS ,oa fo}ku

voj U;k;ky; }kjk ikfjr vfUre vkKfIr fujLr fd;s tkus ;ksX; gSA

                                vkns'k

        vihykFkhZx.k }kjk izLrqr flfoy vihy Lohdkj dh tkrh gSA fo}ku voj

U;k;ky; }kjk ikfjr vfUre vkKfIr fnuakfdr 20-09-2024 fujLr fd;k tkrk gSA i=koyh

fo}ku voj U;k;ky; dks izfrizsf"kr  ¼Remand½ djrs gq, fo}ku voj U;k;ky; dks

funsZf'kr  fd;k  tkrk  gS  fd  bl fu.kZ;  esa  fn,  x;s  fu"d"kksZ  ds  vk/kkj  ij  fookfnr

lEifRr@oknh; lEifRr dh v|ru fLFkfr Li"V djus gsrq ekSds dk u;k deh'ku djkdj

deh'ku fjiksVZ eaxkdj ,oa ;fn mDr oknh; lEifRr esa dksbZ fuekZ.k vFkok ò{k vkfn ik;k

tkrk gS rks mldk ewY;kadu djkdj ,oa fuekZ.k o o`{kks dk ewY;kadu djkrs gq, mldk
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mfpr {kfriwfrZ dk fu/kkZj.k djus ds mijkar oknh dk 1@4 va'k ckaVdj vyx djus dk

vkns'k ikfjr djsA

          i{kdkj viuk&viuk okn O;; Loa; ogu djsaxsA

        bl fu.kZ; dh ,d izfr fo}ku voj U;k;ky; dh i=koyh ij j[kh tk;A

rnksijkUr voj U;k;ky; dh i=koyh fu;ekuqlkj voj U;k;ky; dks izsf"kr gksA

          mHk;i{k fo}ku voj U;k;ky; ds le{k fnukad 13-04-2026 dks mifLFkr gksA

                      

 fnukad%&31-03-2026                      ¼jke foykl flag½
                                      vij ftyk tt]izFke
                                        vEcsMdjuxjA

                                       ts-vks-dksM&;w-ih-6067

  vkt ;g fu.kZ; esjs }kjk [kqys U;k;ky; esa gLrk{kfjr ,oa fnuakfdr djds lquk;k

x;kA                                           

 fnukad%&31-03-2026                      ¼jke foykl flag½
                                      vij ftyk tt]izFke
                                        vEcsMdjuxjA

                                        ts-vks-dksM&;w-ih-6067

 

CNR NO-  UPAN010055562024
Regular Civil Appeal/47/2024  (C.A.NO-48/2024)


		2026-03-31T16:27:35+0530
	District and Sessions Court
	Document Owner




