
U;k;ky;% dkWef'kZ;y dksVZ la[;k&1] vkxjkA
ekWa oS".kks QwMl cuke [kq'kcw
izdh.kZ okn la[;k&01@2023

fnukad %&15-07-2025

i=koyh is”k gqbZA 

1- izfroknh la[;k&1 ds rjQ ls  izkFkZuk i= 63x lefFkZr 'kiFk i= 64x varxZr

vkns'k   7 fu;e 11 lifBr /kkjk 151 flfoy izfdz;k lafgrk okn i= dks fujLr fd, tkus

gsrq eq[; :i ls bl vk/kkj ij izLrqr fd;k x;k gS fd iathd`r VsªMekdZ ds mYya/ku dks

jksdus ds lEcU/k esa LFkk;h O;kns'k dk okn iks"k.kh; ugha gSA oknh }kjk okn nks vyx&vyx

okn dkj.k ds vk/kkj ij izLrqr fd;k x;k gSA izFke okn dkj.k VsªMekdZ ds mYya?ku ls

lEcfU/kr gS] tcfd nwljk okn dkj.k dkWeu ykW ds /kks[ks ls fdlh vU; ds mRikn ds leku

mRikn dk mi;ksx Passing off ls lEcfU/kr gSA bl ifjizs{; esa izfroknhx.k ds fo:} dksbZ

okn  dkj.k  mRiUu  ugha  gqvk  gSA  VsªMekdZ  ds  mYya?ku  ls  lEcfU/kr  okn  /kkjk  28¼3½

VsªMekdZ ,DV 1999 ls ckf/kr gSA iz'uxr /kkjk esa ;g Li"V :i ls mfYyf[kr fd;k x;k gS

fd ;fn leku VsªMekdZ ,d ls vf/kd O;fDr ds i{k esa iathd`r gS rks fdlh ,d O;fDr dks

iz'uxr VsªMekdZ  ds vuU; :i ls  mi;ksx dk vk/kkj izkIr ugha  gS  rFkk vU; iathd`r

VsªMekdZ ds Lokeh ds fo:} fof/kr% okn ;ksftr ugha fd;k tk ldrk gSA /kkjk 28¼3½ nksuksa

O;fDr;ksa dks vius&vius i{k esa iathd`r VsªMekdZ dk mi;ksx djus dk leku vf/kdkj iznku

djrk gSA  izLrqr okn esa  oknh  rFkk  izfroknhx.k dze'k%  Khushbu  rFkk  Khusboo ds

iathd`r izksijkbVj gSaA oknh }kjk okni= esa ¼Passing off½ ds ifjizs{; esa fdlh okn dkj.k

ds mRiUu gksus dk mYys[k ugha fd;k x;k gS rFkk u gh ;g mfYyf[kr fd;k x;k gS fd

izfroknhx.k }kjk iz'uxr VsªMekdZ dk mi;ksx bl U;k;ky; ds LFkkuh; {ks=kf/kdkj esa fd;k

tk jgk gSA izkFkZuk i= varxZr vkns'k 7 fu;e 11 flfoy izfdz;k lafgrk ds fuLrkj.k ds dze

esa ;g rF; ns[kk tkuk gS fd D;k okLro essa dksbZ okn dkj.k mRiUu gqvk gS vFkok ek= dY -

iuk ds vk/kkj ij okn ;ksftr fd;k x;k gSA oknh }kjk izdj.k ds lEcU/k esa okn dkj.k

mRiUu gksus ds ckcr okLrfod ,oa vko';d rF; dk mYys[k okn i= esa ugha fd;k x;k

gSA okn dkj.k ds ifjizs{; esa ,d Hkh vfuok;Z rF; dk mYys[k u djus ds dkj.k okn dkj.k

viw.kZ gks tkrk gS rFkk okn i= fof/kr% =qfViw.kZ gks tkrk gSA okn i= ds lkekU; voyksdu

ls ;g Li"V gS fd oknh }kjk ¼Passing off½ ds lEcU/k esa dksbZ fof'k"V vfHkdFku ugha

fd;k x;k gS rFkk VsªMekdZ ds mYya?ku ls lEcfU/kr okn dkj.k ds lkFk gh prqjkbZ ls lEc}

dj fn;k x;k gSA izfroknhx.k bl U;k;ky; ds {ks=kf/kdkj esa dksbZ Hkh O;kikj ugha djrs gSaA

vr% bl vk/kkj ij Hkh okn i= fof/kr =qfViw.kZ gSA VsªMekdZ ds mYya?ku rFkk ¼Passing off½

ds  ifjizs{; esa  nks  okn dkj.k mRiUu nf'kZr fd, tkus  dh fLFkfr esa  nksuksa  okn dkj.k

U;k;ky; ds {ks=kf/kdkj esa mRiUu gksuk fof/kr% vko';d gSA izfroknh U;k;ky; ds LFkkuh;

{ks=kf/kdkj esa dksbZ Hkh O;kikj ugha djrk gSA vr%  Passing off ls lEcfU/kr okn dkj.k

U;k;ky; ds {ks=kf/kdkj esa mRiUu gksuk fof/kr laHko ugha gSA izLrqr la;qDr okn dkj.k ls

lEcfU/kr okn fof/kr% iks"k.kh; ugha gSA izfroknh la[;k&1 }kjk bl vk/kkj ij okn i= dks

fujLr fd, tkus dk vuqjks/k fd;k x;k gSA 

2- mijksDr izkFkZuk i= ij oknh }kjk vkifRr 68x izLrqr djrs gq, ;g mfYyf[kr fd;k

x;k gS fd izkFkZuk i= rF;kRed o fof/kd :i ls iks"k.kh; ugha gSA okn i= dks fujLr fd,
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tkus ds lEcU/k esa fdlh Hkh lqlaxr rF; dk mYys[k izkFkZuk i= esa ugha fd;k x;k gSA

izkFkZuk  i=  izLrqr  djus  dk  eq[;  m}s';  okn  dh  dk;Zokgh  dks  foyfEcr  j[kuk  gSA

izfroknh }kjk nqHkkZoukiw.kZ vk'k; ls mijksDr izkFkZuk i= izLrqr fd;k x;k gSA {ks=kf/kdkj ds

lEcU/k esa  izfroknhx.k }kjk iwoZ  esa  fnukad 21-4-2023 dks U;k;ky; ds le{k izkFkZuk i=

izLrqr fd;k x;k Fkk] ftlds fo:} oknh }kjk fnukad 16-05-2023 dks vkifRr izLrqr fd;k

x;kA izfroknhx.k }kjk fnukad 07-08-2023 dks izfrmRrj 'kiFk i= izLrqr fd;k x;kA rnksi-

jkar U;k;ky; }kjk fnukad 08-02-2024 dks bl lEcU/k esa izkjafHkd okn fcUnq dk fuLrkj.k

dj vkns'k ikfjr fd;k x;kA izkFkZuk i= esa mfYyf[kr rF;ksa dk iwoZ esa gh mHk; i{k ds e/;

xq.k nks"k ds vk/kkj ij fuLrkj.k fd;k tk pqdk gSA okn fdlh Hkh vk/kkj ij /kkjk 28¼3½

VsªMekdZ ,DV 1999 ls ckf/kr ugha gSA nks VsªMekdZ ds iathd`r gksus dh fLFkfr esa VsªMekdZ ds

mYya?ku dks fu"ksf/kr fd, tkus ds ckcr okn ;ksftr fd;k tk ldrk gS rFkk /kkjk 28¼3½ o

30¼2½/kkjk ¼E½ ls okn ckf/kr ugha  gSA iathd`r VsªMekdZ ds mYya?ku ds lEcU/k esa  nwljs

iathd`r Lokeh ds fo:} ftldk VsªMekdZ leku gS] ds fo:} okn ;ksftr fd;k tk ldrk

gSA ,slh ifjfLFkfr esa fuca/kd ds le{k fofu'p;u o lqǹ<hdj.k dh dk;Zokgh dj okn dks

LFkfxr fd;k tk ldrk gS ysfdu varfje O;kns'k dk vuqrks"k iznku fd, tkus esa  dksbZ

fof/kd ck/kk ugha gSA /kkjk 124¼5½VsªMekdZ ,DV 1999 varfje O;kns'k dk vuqrks"k iznku fd;s

tkus gsrq vuqefr nsrk gSA iathd`r VsªMekdZ ds mYya?ku rFkk Passing off ds lEcU/k esa

la;qDr okn dkj.k ds ckcr fof/kr% okn ;ksftr d;k tk ldrk gSA bl vk/kkj ij izkFkZuk

i= fujLr fd, tkus dk vuqjks/k fd;k x;k gSA 

3- eSaus  mHk; i{k ds fo}ku vf/koDrkx.k dks foLr`r :i ls lquk ,oa  i=koyh dk

lE;d voksdu fd;kA izfroknh la[;k&1 ds rjQ ls fyf[kr cgl 75x rFkk oknh ds rjQ

ls fyf[kr cgl 76x izLrqr fd;k x;k gSA 

izfroknh la[;k&1 ds fo}ku vf/koDrk }kjk vius rdZ ds leFkZu esa  fuEufyf[kr

fof/k O;oLFkk;sa izLrqr dh x;h gSaA 

1. Popat and kotecha Property Vs State Bank of India Staff Association;

(2005) 7 SCC 510

2. Church of North India Vs Lawajibhai Ratanjibhai and Ors.; (2005) 10 SCC

760

3. Paragaon Rubber Industries Vs Pragathi Rubber Mills and Ors.; (2014) 14

SCC 762

4. LT Foods Limited Vs Heritage Foods (India) Limited; 2014 SCC Online

Del 2918

5. S. Syed Mohideen Vs P. Sulochana Bai; (2016) 2 SCC 683 

6. Bhaskar Laxman Jadhav and Ors. Vs. Karamveer Kakasaheb wagh Edu-

cation Society and Ors. (2013) 11 SCC 531

7. Hari Shankar Jain Vs. Sonia Gandhi (2001) 8 SCC 233

8. Director of Settlements A.P and others Vs. M.R. Apparao and Another;

(2002) 4 SCC 638

9. Dharampal Satyapal Limited Vs. Basant Kumar Makhija; 2023 SCC On-

line Del 6598 
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10. Ruston & Hornsby Ltd. Vs. Zamindara Engineering Co. (1969) 2 SCC

727

11. Ramdev Food Product (P) Ltd. Vs. Arvindbhai rambhai Patel and others

(2006) 8 SCC 726 : 2006 SCC Online SC 892

12.  Brihan  karan  sugar  syndicate  Private  Ltd.  Vs.  Yashwantrao  Mohite

Krushna sahakari sakhar karkhana (2024) 2 SCC 577: 2023 SCC Online SC

1163

oknh ds fo}ku vf/koDrk }kjk vius rdZ ds leFkZu esa fuEufyf[kr fof/k O;oLFkk;sa

izLrqr dh x;h gSaA 

1. Rakesh Kumar Singh & Ors. Vs. Civil Judge Junior Division Kaiser-

ganj Baharaich & Ors.  2016 SCC Online All  2580 :  (2016) 119 ALR

803 : (2017) 134 RD 346 

2. Mother Dairy Fruit and Vegitable Pvt. Ltd. Vs. Bhushan Oil & Fats

Pvt. Ltd. 2022 SCC Online Del 3175 

3.  Clinique  Laboratories  LLC  and  Ors.  Vs.  Gufic  Limited  and  Ors.

MANU/DE/0797/2009 

4. Mallcom (India) Limited Vs. Shanti Udyog Weldsafe Private Limited

& Ors. MANU/DE/ 2793/2024

5. S. Syed Mohideen Vs P. Sulochana Bai (2016) 2 SCC 683

6. Kantilal Premji Maru Vs. Madan Kumar MANU/MH/1038/2018 

7. Abbot Healthcare Pvt. Ltd. Vs. Raj kumar Prasad and Ors. MANU/

DE/1000/2014 

8. Good Life Industries Vs. JRJ Foods Pvt. Ltd. MANU/GJ/3045/2022

9. S. Narendra Kumar and Co. Vs. Apricot Foods Pvt. Ltd. (29.05.2013 -

BOMHC): MANU/MH/0604/2013 (Para 6)

4- mHk; i{k ds rjQ ls izLrqr rdksZa ds ifjizs{; esa i=koyh ds voyksdu ls ;g Li"V

gS fd oknh }kjk izLrqr okn VzsMekdZ ds mYya?ku rFkk Passing off  ds vk/kkj ij LFkk;h

O;kns'k  ds  vuqrks"k  gsrq  eq[;  :i  ls  bl  vk/kkj  ij  ;ksftr  fd;k  x;k  gS  fd

izfroknhx.k }kjk oknh ds uke iathd`r VzsMekdZ Khushbu dk vfrdze.k fd;k x;k gS rFkk

oknh ds  uke iathd`r VzsMekdZ Khusboo  ds leku VzsMekdZ  dk mi;ksx dj oknh ds

vf/kdkj dk guu fd;k x;k gSA okn i= ds vUrZoLrq ds vuqlkj oknh iz'uxr VszMekdZ dk

mi;ksx o iz;ksx o"kZ 1991 ls dj jgk gS tcfd izfroknhx.k }kjk izfrokn i= esa bl rF;

dks Lohdkj fd;k x;k gS fd iz'uxr VzsMekdZ Khusboo dk mi;ksx o iz;ksx muds }kjk

o"kZ 2006 ls fd;k tk jgk gSA izfroknhx.k }kjk bl rF; dks Lohdkj fd;k x;k gS fd

izfroknh la[;k&1 QeZ dk xBu fnukad 11-03-2016 dks gksus ds mijkar iz'uxr Khusboo

VzsMekdZ dk varj.k izfroknh la[;k&1 ds i{k esa fnukad 16-08-2016 dks gqvkA bl izdkj

mHk; i{k ds vfHkdFku ds vk/kkj ij dk;Zokgh ds bl Lrj ij ;g ifjyf{kr gksrk gS fd

oknh }kjk iwoZ ls gh o"kZ 1991 ls VzsMekdZ  Khushbu dk iz;ksx o mi;ksx dj jgk gSA

izfroknh la[;k&1 ds rjQ ls izkFkZuk i= 63x varxZr vkns'k 7 fu;e 11 flfoy izfdz;k  
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lafgrk eq[; :i ls bl vk/kkj ij izLrqr fd;k x;k gS fd izdj.k ds lEcU/k esa oknh ds

i{k esa dksbZ okn dkj.k mRiUu ugha gqvk gS rFkk Passing off ds lEcU/k esa U;k;ky; dks

lquokbZ dk LFkkuh; {ks=kf/kdkj izkIr ugha gSA vkns'k 7 fu;e 11 ¼d½ flfoy izfdz;k lafgrk

esa ;g izko/kkfur gS fd tgka okn i= esa okn gsrqd izdV ugha gksrk gS rks okn i= fujLr

dj fn;k tk,xkA blh izdkj vkns'k 7 fu;e 11 ¼[k½ flfoy izfdz;k lafgrk esa ;g izko/

kkfur gS fd okn i= ds dFku ls ;fn ;g izrhr gksrk gS fd okn fdlh fof/k }kjk oftZr gS

rks okn i= fujLr dj fn;k tk,xkA 

5- izfroknh la[;k&1 }kjk mijksDr izkFkZuk i= 63x esa okn eq[; :i ls /kkjk 28 ¼3½

VzsMekdZ ls ckf/kr gksus dk dFku fd;k x;k gSA /kkjk 28 ¼3½ esa ;g izko/kkfur gS fd tgka

ij nks ;k nks ls vf/kd O;fDr O;kikfjd fpUgz ds lEifRr/kkjh ds :i esa iathd`r gSa] tks

fd ,d nwljs ds ln'̀; ;k vuqlkafxd gSa] rks mu O;kikfjd fpUgksa esa ls fdlh ds iz;ksx

vuU; vf/kdkj ¼jftLVj esa fufnZ"V 'krksZa ;k ifjlhekvksa ds flok;½ ek= O;kikfjd fpUg ds

iathdj.k ls mu lHkh esa ls fdlh ,d O;fDr }kjk lHkh ds fo:} vftZr fd;k x;k ekuk

tk,xk]  fdarq  muesa  ls  izR;sd  O;fDr  vU;  ds  fo:}  leku  vf/kdkj  j[ksaxs  ekuk  fd

og ,dek= lEifRr/kkjh gksaA 

izfroknh }kjk mÌr mijksDr fof/k O;oLFkk  Popat and kotecha Property Vs State Bank of

India Staff Association; (2005) 7 SCC 510 esa ekuuh; mPpre U;k;ky; }kjk ;g fl}kar

izfrikfnr fd;k x;k gS fd "Or. 7 Rule 11(d) applies only where the statement as made

in the plaint without any doubt or dispute shows that suit  is barred by any law in

force- It does not apply in case of any disputed question- Having regard to averments

made in the plaint in the instant case, held, High Court erred in rejecting the plaint un-

der Or. 7 rule 11(d) on ground that the suit as appparent from statement in the plaint

was  barred  by limitation under the Limitation Act."

mijksDr mÌr fof/k O;oLFkk  Paragaon Rubber  Industries  Vs Pragathi  Rubber

Mills  and  Ors.;  (2014)  14  SCC 762 esa  ekuuh; mPpre U;k;ky; }kjk  ;g fl}kar

izfrikfnr fd;k x;k gS "Jurisdiction cannot be conferred by joining two cases of action

in the same suit when court has jurisdcition to try the suit only in respect of one cause

of action and not the other - For the purpose of invoking jurisdcition of court in a

composite suit, both the causes of action must arise within jurisdcition of the court

which otherwise had jurisdcition to decide all issues."

oknh ds rjQ ls mǹr fof/k O;oLFkk Mother Dairy Fruit and Vegitable Pvt. Ltd.

Vs. Bhushan Oil & Fats Pvt. Ltd. 2022 SCC Online Del 3175 esa ekuuh; fnYyh mPp

U;k;ky; }kjk ;g fl}kar izfrikfnr fd;k x;k gS fd The consistent position of law,

which is palpably clear from the legal regime on this issue as aforementioned, is that a

suit filed by a registered proprietor for infringement against another registered propri-

etor would be maintainable and cannnot be rejected at the threshold. In dabur v. Alka

(supra), this court also observed that section 28(3) of the Act does not prohibit a suit

for infringement if the mark of the Defendant is also registered.

6- /kkjk 28 ¼3½ VzsMekdZ ,DV 1999 iathd`r VzsMekdZ Lokeh }kjk vU; iathd`r VzsMekdZ

Lokeh ds fo:} ,d nwljs ds ln`'; ;k vuqlkafxd O;kikfjd fpUg ds lEcU/k esa okn 
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;ksftr djus ls Li"V :i ls fu"ksf/kr ugha djrk gSA okn i= ds vUrZoLrq ls Li"V gS fd

oknh }kjk izfroknhx.k ls igys ls KHUSHBU VzsMekdZ dk mi;ksx [kk| lkexzh uedhu

vkfn ds fuekZ.k gsrq fd;k tk jgk gSA ;gka ;g Hkh mYys[kuh; gS fd mHk; i{k }kjk ,d

nwljs ds iathd`r VzsMekdZ ds lEcU/k esa l{ke izkf/kdkjh jftLVªkj ds le{k vkifRr;ka izLrqr

dh x;h gSaA tgka rd Passing off ds lEcU/k esa vuqrks"k dk iz'u gS okn ds vUrZoLrq ds

vk/kkj ij ;g fuf'pr ugha fd;k tk ldrk gS fd okLro esa izfroknhx.k }kjk bl U;k;ky;

ds  {ks=kf/kdkj esa oknh ds iathd`r VzsMekdZ ds ifjizs{; esa Passing off ugha fd;k x;k gSA

7- U;k;ky;  ds  LFkkuh;  {ks=kf/kdkj  ds  lEcU/k  esa  izfroknh  la[;k&1  ds  rjQ ls

izkFkZuk i= 30x  lefFkZr 'kiFk i= 31x varxZr vkns'k 7 fu;e 10 flfoy izfdz;k lafgrk

izLrqr fd;k x;k Fkk] ftlds fo:} oknh }kjk vkifRr 33x izLrqr fd;k x;kA

izfroknh la[;k&1 ds rjQ ls izLrqr izkFkZuk i= rFkk oknh ds vkifRr ij fopkj

djrs gq, U;k;ky; }kjk fnukad 25-01-2024 dks izkjafHkd okn fcUnq la[;k&1 bl vk'k; dk

fojfpr fd;k x;k fd D;k bl U;k;ky; dks mDr okn dh lquokbZ dk LFkkuh; {ks=kf/kdkj

gS\ fnukad 08-02-2024 dks U;k;ky; }kjk fojfpr izkjafHkd okn fcUnq la[;k&1 dk fuLrkj.k

mHk; i{k dks lqudj xq.k nks"k ds vk/kkj ij fd;k x;k rFkk ;g fu"df"kZr fd;k x;k fd

izLrqr okn ds lquokbZ dk LFkkuh; {ks=kf/kdkj bl U;k;ky; dks izkIr gSA iz'uxr vkns'k ds

fo:}  izfroknhx.k  }kjk  ekuuh;  vihyh;  U;k;ky;  ds  le{k  dksbZ  iqujh{k.k  vFkok

vihy  ;ksftr ugha dh x;h gSA rkRi;Z ;g gS fd vkns'k fnukafdr 08-02-2024 vfUre

vkns'k gSA okn i= ds vUrZoLrq ds vk/kkj ij ;g Li"V gS fd izdj.k ds lEcU/k esa oknh ds

i{k esa okn dkj.k mRiUu gqvk gSA izdj.k iathd`r VzsMekdZ ds mYya?ku rFkk Passing off

ds dkj.k 'kk'or O;kns'k ds vuqrks"k  ls lEcfU/kr gSA okn i= ds vUrZoLrq ds vuqlkj

oknh }kjk Khushbu VªsMekdZ dk o"kZ 1991 ls mi;ksx o iz;ksx fd;k tk jgk gS] tcfd

izfroknh la[;k&1 }kjk iathd`r VzsMekdZ  Khusboo dk mi;ksx o iz;ksx o"kZ 2006 rFkk

o"kZ 2016 ls fd;k tk jgk gSA iz'kuxr VzsMekdZ ds iathdj.k ds lEcU/k esa fookn gksus ds

dkj.k mHk; i{k }kjk fuca/kd ds le{k viuh&viuh vkifRr izLrqr dh x;h gSA izfroknhx.k

}kjk izfrokn i= izLrqr fd;k tk pqdk gSA okn i= ds vUrZoLrq ds vk/kkj ij VzsMekdZ ds

mYya?ku ds lanHkZ esa mHk; i{k ds e/; fookn gksuk izFke n`"V;k ifjyf{kr gSA okn i= ds

voyksdu ls ;g fdafpr ek= Hkh izdV ugha gksrk gS fd izdj.k ds lEcU/k esa oknh ds i{k esa

dksbZ okn dkj.k mRiUu ugha gqvk gS rFkk okn i= vLi"V gSA U;k;ky; ds {ks=kf/kdkj ds

lEcU/k esa fnukad 08-02-2024 dks gh fofu'p;u fd;k tk pqdk gSA 

8- bl izdkj mijksDr mfYyf[kr rF;ksa ds ifjizs{; esa i=koyh ij miyC/k leLr lk{;

ds vk/kkj ij ;g Li"V gS fd izdj.k ds lEcU/k esa oknh ds i{k esa okn dkj.k mRiUu gqvk gS

rFkk bl U;k;ky; dks izLrqr okn dks lquokbZ dk {ks=kf/kdkj izkIr gSA okn /kkjk 28¼3½

VzsMekdZ ,DV 1999 ls ckf/kr ugha gSA vr% izfroknh la[;k&1 }kjk izLrqr izkFkZuk i= 63x

fujLr fd, tkus ;ksX; gSA 
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vkns'k

izkFkZuk i= 63x varxZr vkns'k 7 fu;e 11 flfoy izfdz;k lafgr fujLr fd;k tkrk

gSA vkifRr;ka rnuqlkj fuLrkfjr dh tkrh gSaA 

i=koyh okLrs vfxze vkns'k fnukad 08-08-2025 dks is'k gksA 

g0

        ihBklhu vf/kdkjh
         dkWef”kZ;y dksVZ la0&1]vkxjkA


