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i=koyh  okLrs  vksn”k  is”k  gqbZA  vfHk;qDr  xqM~Mw
mifLFkr  vk;kA  vfHk;kstu  dh  vksj  ls  fo}ku  lgk;d  ftyk
'kkldh; vf/koDrk ¼QkStnkjh½] vkxjk mifLFkr vk;sA 

fuLrkj.k izkFk Zuk i= 32[k o 33[k

mijksDr nksuksa  izkFkZuk  i= leku izd̀fr ds  gSA vr%
nksuksa izkFkZuk i=ksa dk fuLrkj.k lqfo/kk dh ǹf’V ls ,d lkFk fd;k
tk jgk gSA

mijksDr  nksuksa  izkFkZuk  i=ksa  dks  ekuuh;  mPp
U;k;ky; }kjk ikfjr vkns”k vUrxZr /kkjk 482 la[;k&18649@2021
esa ikfjr vkns”k ds vuqikyu esa mHk;i{k dks lqudj xq.k nks’k ds
vk/kkj ij “kh?kzrkiwoZd fuLrkfjr fd;k tkus gsrq funZsf”kr fd;k x;k
gSA

izkFkZuk i= 32[k o 33[k bl vk”k; dk izLrqr fd;k
x;k  gS  fd  mijksDr  l=  ijh{k.k  cpko  lk{;  gsrq  fu;r  gSA
izkFkhZ@vfHk;qDr cpko lk{; ds  :i esa  nLrkosth lk{; ds  lkFk
ekSf[kd  lk{;  Hkh  djkuk  pkgrk  gSA  nLrkosth  lk{;  dh
lR;izfrfyfi;ksa  ls  lEcfU/kr  xokg  MkW-  ,-ds-  [kku]  rRdkyhu
bejtsUlh esfMdy vkWQhlj] ,l-,u- esfMdy dkWyst] vkxjk] MkW-
fufru vxzoky] jsfM;ksyksftLVd bUnzk Mk;XuksfLVd lsUVj] ,l-,u-
esfMdy dkWyst] vkxjk] MkW- foosd lpnsok] thou js[kk gkWLihVy]
vkxjk o dkWLVsfcy DydZ Hkhe flag] fpd ,Q-vkbZ-vkj- o th-Mh-
ys[kd  v0la0&57@2013  Fkkuk  vNusjk]  ftyk  vkxjk  rFkk
izkFkhZ@vfHk;qDr  ?kVuk  ds  Lora=  ,oa  fu"i{k  lk{kh  mn;ohj  iq=
Qwyflag] vej flag iq= uRFkh] ou; flag mQZ cUuks iq= vtey]
fxjkZt iq= lkgc flag o j?kqohj iq= dY;k.k flag dks Hkh ijhf{kr
djkuk pkgrk gSA 

ekuuh;  mPp  U;k;ky;  }kjk  ikfjr  vkns”k  fnukad
24-11-2021 ds vuqikyu esa mijksDr nksuksa izkFkZuk i=ksa ij vfHk;kstu
i{k dh vksj ls fo}ku lgk;d ftyk “kkldh; vf/koDrk ¼QkStnkjh½]
Jh fj’kHk tSu rFkk cpko i{k dh vksj ls fo}ku vf/koDrk Jh ujsUnz
dqekj “kekZ dks lqukA 

ekuuh; mPp U;k;ky; ds mijksDr lEekfur vkns”k ds
vuqdze esa  fnukad 09-03-2022 dks cpko i{k dks ;g Hkh funZsf”kr
fd;k x;k Fkk fd fdl lk{kh ls fdu&fdu fcUnqvksa ij lk{; izLrqr
djuk pkgrs gSa] Li’V djs ftlds ifjizs{; esa cpko i{k dh vksj ls
izkFkZuk  i= 44c@1 rk  4 izLrqr  dj fdl lk{kh  ls  fdu&fdu
fcUnqvksa  ij  lk{;  izLrqr  djuk  gS]  mfYyf[kr  fd;k  x;k  tks
i=kofyr gSA cpko i{k izfrj{kk lk{kh ds :i esa MkW- ,-ds- [kku] MkW-
fufru  vxzoky]  MkW-  foosd  lpnsok]  dkWLVsfcy  DydZ  Hkhe  flag]
mn;ohj] vej flag] ou; flag mQZ cUuks] fxjkZt] j?kqohj  dks cpko
lk{; ds :i esa ijhf{kr djk;s tkus ds lEcU/k esa vkns”k ikfjr fd,
tkus dh ;kpuk dh xbZ gSA 

vfHk;kstu i{k  dh vksj  ls  lgk;d ftyk “kkldh;
vf/koDrk  ¼QkStnkjh½]  }kjk fojks/k djrs gq, ;g rdZ izLrqr fd;k
x;k gS fd mijksDr izkFkZuk i=ksa dk fuLrkj.k iwoZ esa fd;k tk pqdk



gSA mDr cpko lkf{k;ksa dks ryc fd, tkus dk dksbZ vkSfpR; ugha
gSA izkFkZuk i= fujLr fd, dk dFku fd;k x;kA

cpko i{k  }kjk  dFku fd;k x;k fd ekuuh; mPp
U;k;ky; }kjk mDr nksuksa izkFkZuk i=ksa dks iqu% mHk; i{kksa dks lqudj
fuLrkfjr  fd, tkus  gsrq  funZsf'kr  fd;k  x;k  gSA  ekuuh;  mPp
U;k;ky; ds  vkns”k  fnukafdr 24-11-2021 ds  vkyksd esa  mijksDr
izkFkZuk i=ksa dk fuLrkj.k fd;k tk,A cpko i{k ds fo}ku vf/koDrk
}kjk ;g Hkh rdZ fn;k x;k fd izLrqr l= ijh{k.k dks xq.k nks’k ds
vk/kkj ij fuLrkfjr fd, tkus ds fy, izkFkZuk i= esa of.kZr lkf{k;ksa
dks ryc fd;k tkuk U;k;fgr esa vko”;d gSA vius rdZ ds leFkZu
esa cpko i{k ds fo}ku vf/koDrk }kjk fuEufyf[kr lEekfur fof/k
O;oLFkk, izLrqr dh xbZ gSaA 
1- 1968 Crl.L.J. 231 (Supreme Court) Jamatraj Kewalji
Govani  Vs  State  of  Maharastra- Criminal  P.C.(1898),
Section 540 Powers of Court under-Section ‘540, Criminal P.C.
and Section  165,  Evidence  Act,  between them confer  wide
jurisdiction –No limitation on power of court arising from stage
to which trial may have reached, provided court is bonafide of
opinion  that  for  just  decision  of  case  step  must  be  taken
Evidence Act (1872) Section 165. 
2- 2003  CRl.L.J.  4707  (Rajasthan  High  Court)  Om
Prakash  Vs  Rajasthan  Criminal P.C. (2 of 1947), d. 311
Examination  of  witness-Witness  whose  statement  u/s  161
Cr.p.c. not recorded during investigation – Not barred from
being examined u/s.  311.  There in no bar  that  a witness,
whose statement u/s. 161 Cr.P.C. had not been recorded at the
time of investigation, cannot be allowed to examine u/s 311
Cr.P.C.Under Section 231 Cr.P.C. the Court  is to take all
evidence produced in support  of  the prosedution.  Therefore,
where  the  statement  of  witness  is  not  recorded  u/s.  161
Cr.P.C. but the prosecution with the prior permission of the
Court produce such a witness, the acused cannot be said to
have taken by surprise. When a witness examined in Court,
whose  statement  has  not  been  recorded  at  the  time  of
investigation u/s. 161 Cr.P.C., the evidentiary value th b e
attached to the evidence of such witness has to be looked into
and if,  it  is  found that  prejudice  has  been caused to  the
accused, them the evidence of such witness may not be acted
upon.  The  contention  that  only  those  witnesses  can  be
exmined, whose statement have been recorded by the police
u/s.  161  Cr.P.C.  and  find  mention  the  list  of  witnesses
submitted with the challan u/s. 173 Cr.P.C. if accepted, will
render the provisions of Section 311 Cr.P.C. nugatory. These
provisions namely, Ss. 161, 173 and 311 Cr.P.C. have got
different object, scope and operate in different spheres. 
3- (2006 (Suppl.) ACC 165 (Supreme Court U.T. OF
DADRA  AND  NAGAR  HAVELI  and  another  Vs
FATEHSINH  MOHAN  SINH  CHAUHAN-  Power  to
summon material witness, of examine person present Scope of
section  311-Provision  comprises  of  section  311-Provision
comprises  two  parts-First  part  gives  purely  discretionary
authority to the Criminal Court-Second part is mandatory-As



discretion conferred in the first part is very wide-Corresponding
caution  to  be  exercised  by  Court  in  exercising  discretion
conferred-For Summoning a witness under this provision-Only
condition is that such evidence must be essential for the just
decision of the case-Hence, calling of a witness-Who could
prove or disprove the plea of alibi taken by the respondent-
Accused facing a criminal trial-At a late stage of the trial-
Could ot be termed as "filling up of lacuna by prosecution"-In
facts  of  case  Trial  Court  was  justified  in  summoning  the
witness concerned under section 311 Cr.P.C. 
4- 2007 CRl. L.J. 4313 (Supreme Court) Iddar & Ors.
Vs Aabida  &  Anr.(A) Criminal P.C. (2 of 1974), S. 311-
Court's power to summon material witness-Not only for favour
of  accused-Witness  favouring  prosecution  case  also  be
examined-No matter even if it amounts to filling of loopholes
in prosecution case.
4- fdzfeuy  vihy  ua0&709@2013  urk”kk  flag  cuke
lhchvkbZ  ¼LV sV½ ftlesa  ekuuh;  mPpre  U;k;ky;  }kjk  ;g
vo/kkfjr fd;k x;k gS fd /kkjk&311 n-iz-la- esa of.kZr izko/kkuksa dk
iz;ksx U;k;ky; }kjk vR;f/kd lko/kkuh ,oa ln~Hkkfod :i ls fd;k
tkuk pkfg, rFkk vkns”k  Strong or Valid reason dks /;ku esa
j[krs gq, ikfjr fd;k tkuk pkfg,A 

mijksDr  izkFkZuk  ds  ek/;e  ls  cpko  i{k
dkWLVsfcy@DydZ Hkhe flag dks Hkh crkSj izfrj{kk lk{; gsrq ryc
djuk pkgrk gS] ijUrq ;gkWa ;g mYys[kuh; gS fd dkWLVsfcy@DydZ
Hkhe flag crkSj  vfHk;kstu lk{; ijhf{kr gks  pqdk gS  vkSj  cpko
i{k }kjk izfrijh{kk Hkh dh tk pqdh gSA fof/k dk ;g lqLFkkfir
fl)kUr gS fd ,slk vfHk;kstu lk{kh tks  vfHk;kstu }kjk ijhf{kr
djk;k tk pqdk gS] izfrj{kk lk{; ds :i esa izLrqr ugha fd;k tk
ldrk gSA

vr% mHk; i{k }kjk izLrqr rF;ksa ,oa rdkZsa] i=koyh ij
miyC/k lEekfur fof/k O;oFkkvksa rFkk ekuuh; mPp U;k;ky; }kjk
ikfjr  vkns”k  fnukad  24-11-2021  dks  nf̀’Vxr  j[krs  gq,
dkWLVsfcy@DydZ  Hkhe  flag  ds  vfrfjDr  vU;  izfrj{kk  lk{khx.k
MkW- ,-ds- [kku] MkW-  fufru vxzoky] MkW-  foosd lpnsok] mn;ohj]
vej flag] ou; flag mQZ cUuks] fxjkZt o j?kqohj  dks  cpko i{k
ds :i esa ijhf{kr djk, tkus gsrq ryc fd;k tkrk gSA rn~uqlkj
izkFkZuk i= 32[k o 33[k fuLrkfjr fd, tkrs gSaA  izfrj{kk lk{khx.k
tfj, leu ryc gksaA i=koyh okLrs izfrj{kk lk{; 20-04-2022 dks
is”k gksA 

                                  ¼egsUnz dqekj&I½
                               vij ftyk ,oa l= U;k;k/kh'k]
                                U;k;ky; la[;k&12] vkxjk


