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212672124l HEIHIA U HOAdLAl 21299 A0l g5H
(HYUNDAI CRETA CAR
bearing Registration No.G]J-16-DC-2367)
(Chassis No.MALPC813LMM145290 - Engine
No.D4FAMM210086)

iewelel [Atald asla gl 2532 dgl [@sald 20l 2LoiH.cald4

AL sldedl 2122 dal 26y 224 Uladls 51000 G210 1AL GUlsd il
514 widld sotsy dlAd Yeimia disd HYUNDAI CRETA CAR syl
w1223l 2% . GJ-16-DC-2367  dal  Axdld  ow-

MALPC813LMM145290 A4l i<2-. <o13- DAFAMM210086 ®1312
ARs Yl Aledidl sau:wece Horot urd Haadlsdl siadl 2122 s2ami
2144, £9.

212672121l 2122l 55l dALOL QAML 2UA, dl, QREUHL UElA 229 wie-H]
I, 2 .11120UYUL19¢/202U ol 2. 24l 5aH-111 A2l As¥3Ud
UlSloilard visedl sau-cu(@i)(9), ¢4, ¢3, ©¢(2) <l 51H Gullsd HelHId
e soisy dlHa 9. [AAUHE 212241 srRIdd &9 5, HEMIA Uldld 22a4
Aiodl UHA Ul 28 dl dell 2UR UL, 2142, 240, vilcor (A, vR16L 25 My
AH €9 Biel dHA HAML DU 4521 AL A9 €IS UL HEIMIA <AL5I12 52419
d 221 2UAA 2HA GUL AZIALOUAL doLsS AIUAL 2126y 524 €9,

QUL UzR SIH sty dlHa YeHid wldl areuHL Wil 2294l sudq

2[ULL G2 Qi U HEHIA DU Ud AU 209 dl s3el 20l
UsIRAL Olelledl 51H GuAlRL 531 45 Al HAMIA Al Ud 4 AludL 2l
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§[HUA BUUL 9. AHHL, AR HEHIA Als OlorRld UlSloilad visz]

5EH-132 (1) Houol HesAlIZL s AU, 2301 UL 50157 dAIHE 24144 9 5
Iox3ld Nidloflad szl sam-132(oll) Yoyor ond 2dl u 2uZlsa ddls
50160 52 97 d 2 ¥uR 2[R HdlAL, dR0UHL Uldld 22904 dzsdl
w[GHUL VUL B9 5 5016y 526 HEHIA dged Asyrld Wdlolad szl
5dH-132(oll) Hovol onid 2dl Ul UZ[sARl |y Usd 4 sl oxell ueR

HelHIAd vId™L 52al sas228l, adierld <Ui2 52l viad 4,

Slaedl 212241 (AR 5241 USdl AH. A1 2eldddl KHENGARBHAI
LAKHABHAI DAMBHALA VERSUS THE STATE OF GUJARAT,
(2024 INSC 285) GUJARAT 3slelii Hl asvald Uiél. vis2 sdM-z¢()
OUOLA 6f DAGlsl S2AHL 2UAE 89 ded UL doiss 21l dal or3<l 9. oy |2
Yool 89,

4. At the outset, it may be noted that Chapter XXXIV of Cr.P.C
deals with the disposal of the property. Section 451 thereof
pertains to the order to be passed by the Criminal Court for
custody and disposal of the property produced before the court
pending an inquiry or trial, whereas Section 452 pertains to the
order to be passed for the disposal or confiscation of the property
at the conclusion of the trial. Section 451 reads as under: -

“451. Order for custody and disposal of property
pending trial in certain cases. —

When any property is produced before any
Criminal Court during any inquiry or trial, the
Court may make such order as it thinks fit for the
proper custody of such property pending the
conclusion of the inquiry or trial, and, if the
property is subject to speedy and

natural decay, or if it is otherwise expedient so to
do, the Court may, after recording such evidence
as it thinks necessary, order it to be sold or
otherwise disposed of.

Explanation. —For the purposes of this section,
“property” includes —
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(a) property of any kind or document which is
produced before the Court or which is in its
custody;

(b) any property regarding which an offence
appears to have been committed or which
appears to have been used for the commission of
any offence.”

5. From the bare reading of the aforesaid provision, it clearly
transpires that when any property is produced before any
criminal court during the course of inquiry or trial, the Court is
required to make such order as it thinks fit for the proper custody
of such property pending the conclusion of the inquiry or the
trial. If the property is subject to speedy and natural decay, or if it
is otherwise expedient so to do, the Court may after recording
such evidence as it thinks necessary, order it to be sold or
otherwise disposed of. Thus, it is the criminal court, before whom

the property in question is sought to be produced, would have the

jurisdiction and the power to pass approvriate orders for the

proper custody of such property or for selling or disposing of

such property, having regard to the nature of the property in

question, after recording the evidence in that regard.

6. In the instant case, the appellant without approaching the
concerned court under Section 451, Cr.P.C, directly approached
the High Court by filing Special Criminal Application under
Article 226/227 of the Constitution of India, which could not be
said to be the proper course of action for getting the custody of
the property i.e. the vehicle in question in this case. When there is
a specific statutory provision contained in the Cr.P.C.
empowering the criminal court to pass appropriate order for the
proper custody and disposal of the property pending the inquiry
or trial, the appellant could not have invoked the extraordinary
jurisdiction of the High Court under Article 226 of the
Constitution of India seeking release of his vehicle.

7. The respondent State has also raised the contention that
Section 98(2) of the said Act puts an embargo against release of
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the vehicle till the final judgment of the court if the quantity of
seized liguor is more than the prescribed quantity. Since, such

contention is often raised, we deem it necessary to deal with the
provisions contained in Section 98 of the Act also. Section 98
reads as under: -

“98. Things liable to confiscation- (1) Whenever
any offence punishable under this Act has been
committed,

(@) any intoxicant, hemp, mhowra flowers,
molasses, materials, still, utensil, implement or
apparatus in respect of which the offence has

been committed,

(b) where, in the case of an offence involving
illegal possession, the offender has in his lawful
possession any intoxicant, hemp, mhowra
flowers or molasses other than those in respect of
which an offence

under this Act has been committed, the entire
stock of such intoxicant, hemp, mhowra flowers,

or molasses,

(c) where, in the case of an offence of illegal
import, export or transport, the offender has
attempted to import, export or transport any
intoxicant, hemp, mhowra flowers or molasses, in
contravention of the provisions of this Act, rule,
regulation or order or in breach of a condition of
a licence, permit, pass or

authorization, the whole quantity of such
intoxicant, hemp, mhowra flowers or molasses
which he has attempted to import, export or
transport,

(d) where, in the case of an offence of illegal sale,
the offender has in his lawful possession any
intoxicant, hemp, mhowra flowers or molasses
other than that in respect of which an offence has
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been committed, the whole of such other
intoxicant, hemp, mhowra

flowers or molasses, shall be confiscated by the
order of the Court.

(2) Any receptacle, package or covering in which
any of the articles liable to confiscation under
sub-section (1) is found and the other contents of
such receptacle, package or covering and the
animals, carts, vessels or other conveyances used
in, carrying any such

article shall like-wise be liable to confiscation by
the order of the Court. [ but it shall not be
released on bond or surety till the final
judgement of the Court where the quantity of the
seized liquor is exceeding the quantity as may be

”

prescribed by the rules.]

8. Sub-section (1) of Section 98 deals with the articles liable to
confiscation, whenever any offence punishable under the Act has
been committed. However, sub-section (2) of Section 98 is in two
parts. The first part upto the conjunctive word “but”, states about
the confiscation of the articles like receptacle, package or covering
and about the confiscation of the animals, carts, vessels or any
other conveyances used in carrying any such article, and the
second part starting with the conjunctive word “but” is perceived
to be an embargo against release of the conveyance used for
carrying the article liable to be confiscated if the quantity of the
seized liquor carried in such conveyance is more than the
prescribed quantity, till the final judgment of the court. It may be
noted that the second part of subsection (2) of Section 98 was

incorporated by the Gujarat Act 29 of 2011. However, in our
opinion, this incorporation of the second part by amendment in

2011 is not very happily worded, and therefore, it is seen as an

embargo.

9. When the conjunction “but” is used in a provision, after the
punctuation mark “comma”, it is deemed that such conjunction is

used to carve out an exception or proviso to the main provision.
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Meaning thereby, when the entire provision is divided into two
parts by using the punctuation mark “comma” followed by the
conjunctive word “but”, the second part is required to be
construed as an exception or proviso to the first part. However,
so far as sub-section (2) of Section 98 is concerned though it is in
two parts connected with the conjunctive word “but”, there is
hardly any co-relation between the first part and the second part
thereof. It is difficult to comprehend the second part of
sub-section (2) as an exception or proviso to the first part thereof.
Since it is not happily worded, applying the doctrine of
harmonious construction, we will have to harmonise the

provisions contained therein with the other provisions of the Act

and with the provisions contained in the Cr.P.C.

10. It is pertinent to note that the words “confiscation” or
“seizure” are not defined either in the said Act or in the Cr.P.C.
As per the Black’s Law Dictionary in the 11th Edition, the word
“confiscation” means seizure of property for the public treasury
or seizure of property by actual or supposed authority, and the
word “seizure” means an act or an instance of taking possession
of a person or property by legal right or process. Having regard
to the said meanings, it is clear that “seizure” would be a
preliminary step that would lead to confiscation of an article
seized. The power to seize an article may be exercised by the
statutory authorities like police personnel, prohibition officers,
revenue authorities etc. in accordance with the concerned
Statutes, whereas the power of confiscation is normally exercised
by the jurisdictional Courts in accordance with the provisions of
the concerned Statutes.

11. Coming back to the Gujarat Prohibition Act, provisions with
regard to the articles liable to be confiscated and the powers of
the court to confiscate such articles have been incorporated in
Section 98, whereas the powers of the authorised Prohibition
Officer or police officer to arrest the offender and seize the
contraband articles are contained in Section 123, followed by
other provisions with regard to the procedure to be followed after
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the seizure of the articles as contained in Section 132 of the said
act.

12. Section 132 reads as under: -

“132. Article seized - [When anything has been
seized, under the provisions of this Act by a
Prohibition Officer exercising powers under
section 129 or by an Officer in-charge of a Police
Station], or has been sent to him in accordance
with the provisions of this Act, such officer, after
such inquiry as may be deemed necessary, —

(a) if it appears that such thing is required as

evidence in the case of any pverson arrested, shall

forward it to the Magistrate to whom such verson

is forwarded or for his apvearance before whom

bail has been taken,

(b) if it appears that such thing is liable to
confiscation but is not required as evidence as
aforesaid, shall send it with a full report of the
particulars of seizure to the Collector,

(c) if no offence appears to have been committed
shall return it to the person from whose possession
it was taken.”

13. As could be seen from the bare reading of Section 132, the
authorised Prohibition Officer or the officer in charge of Police
Station may after such inquiry as may be necessary either (a)
forward the article seized to the jurisdictional Magistrate where

the person arrested is forwarded, if it appears to him that such

seized article is required as an evidence; or (b) send the seized
article to the collector with the full report, if it appears to him that
such seized article is liable to confiscation but is not required as
an evidence; or (c) return such seized article to the person from
whose possession it was taken, if no offence appears to have been

committed.
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14. Thus, on the conjoint reading of the provisions contained in
Section 98 and 132 of the said Act and of Section 451 Cr.PC, it is
discernible that all these provisions operate in different fields.
Section 98 deals with the Confiscation of the Articles whenever
any offence punishable under the Act has been committed. The
second part of sub-section (2) thereof would come into play when
the Prohibition Officer or Police Officer sends the seized article
liable to be confiscated but not required as an evidence, to the
Collector as per Clause (b) of Section 132. However, Section 451 of
the Cr.P.C. would come into play whenthe article property seized
during the course of inquiry or investigation is produced before

the jurisdictional Court as per Clause (a) of Section 132 and the

Court is called upon to pass appropriate orders for the proper

custody of such article/property pending the conclusion of the

inquiry or the trial.

15. So far as the facts of this case are concerned, the vehicle in
question appears to have been seized as it was allegedly carrying
huge quantity of liquor exceeding the prescribed quantity.
However, there is nothing on record to suggest as to whether the
said vehicle was sought to be produced before the concerned
court so as to invoke Section 451 of Cr.P.C or whether such
vehicle was forwarded by the police officer to the concerned
Magistrate as contemplated in Clause (a) of Section 132 of the
said Act. In absence of any such factual material placed on record,
it is difficult to release the vehicle in question in favour of the
appellant.

16. It is true that when the property/vehicle is seized during the
course of investigation and the same is produced before the
concerned Criminal Court, it is incumbent on the part of the
concerned Court to pass appropriate orders for keeping the
vehicle in proper custody pending the trial. It is also true that as
held by this Court in case of Sunderbhai Ambalal Desai vs. State
of Gujaratl, it is of no use to keep the seized vehicles at the

police stations for a long period and it is for the magistrate to

pass approvriate orders for the proper custody of the said such

vehicles during the pendency of the trial. However, as observed




ORDER 9 CRMA No0.9976/2025

(1)

(%)

earlier, the appellant without approaching the concerned criminal
court under Section 451 of the Cr.P.C seeking custody of the
vehicle in question, directly approached the High Court by filing
Special Criminal Application under Article 226/227 of the
Constitution of India, which was not the proper course as
adopted by the appellant.

WM, GUSA ASIEIHE M. ddizA siedd Hloaerid uisl. siseddl
SAH-£(R) 210 DY HAAlsd 52 9 5, Ud 20Tl YHIRL Yool 5QH-
(2 UL 6% Ased UlZel UHIAA 53AHE 24, d 4102 Zld AoLoIEH 52AIHL 21de,
A2l o2l A uldola dzls orldlMi 2044, 9. A4HL, AH. ALY eldd 219
YRl 4Gl 526 89 5 BUH, AL SHAH-2 () Al Asws UlS UOTIML A1 <d
UAGEOIEH SRAML 2UAE A S AR 5QH-(2) AL AsrAA WL g2l
SPLEIHE UHUAR et sxl01AlS wiel 2L 2u L2l 1 Auap srlaalsil e
qizlld, 5qH-c<(2) 4 U0 Ad 224 5390 245 529 A4 99,
YU, AIH. UARA 2eldd Uz Asleldl URALs <12 Hi Hl oerrid Uil
vigedl sau-132 dal Hloudldl -l san-rua oustd ueL 219 21adisd
524 69 5, Hl oerrid UGSl 2isedl sau-132(2) Yoyor viEgd Uldloila-
i5lu2 viadl Uidld 2204l 2U5|U2 SeAlsyl2ABL 4194 D5z 54 e

o wlIZlse 5016y 52AML 244 9 d 2[5 VAl S5HA HR1AL H2224
HISEALAL 89 5 6 H22 UHA UMl uséld 26y s2AlMi 2044 €1 24 d

w2lsadl yaal aud or3lid st 20, dlsnlyl san-yua vl

UHA VHAHL DAL 5 AR SAH-132(21) Howol S5zl 5 AUl £l
UIUZ[A 501600 QAIHL 2UAL 1A Bied S5HA HRUAAL H22 UHE 0% 52AIHI
w9 Gl ovdl UL Uy PUHE so1sy s2AML 2udd w2lsamiuzldl 5224
AUl ouotd S5zl 5 20e Uedlon it 2 d w2 Al »Hl g0l
419, 54, 521 U5 69,

QUM AlH. Ud2A veldd 2id R sdd 89 5 Ml aerRid uidl. visedl
SAH-2C(2) Al U5d Ul AR 6 BHAHL 248 5 ol Hl AsrRld Uil
szl sau-132(0ll) Howot uldoiBd 2Bl 5 widld w1Bssl o
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(9)

AU 12[5@ 50160 524 S e d pU2[sad] YR1AL dls 32 A Sl i d
VAl 58522 WIS 52 Gl VL S A5 AHARR 20y 536 G 2L
Adl dHsy AUHU 253 Al Adl il 519 $5lsd 258 Bur suad 9l s Hl widl.
Iox3ld vis2el saH-132(0ll) Hovordl 516 s1AalEl d.5. AHAZR 524 SIS
52l Gl oyeil, VUL USYRUHL d.5. AUHAZIR ARl 56157 SRAML 44,
HEIHLA Al 91l olotd Hl Asrald Wil vis2l san-c(R) Al ol 429
Adl Ad 23l velddg AUUBL Hidg 9. UM, A SlA GURAL Sul dld

52U 294 dl Gldedl 213502 6y dleedl Hiowll 524 9 d dlgedd duis
£, 5016 520 2AAE €9 i, AoiHld U222 2124 5 23l vieldd UM
HalHle ulddlHl syredl Hoyor vid YAAMIAL [Qo1d 506 5290H1 ldd 9.
QUL BURISA SFRIAE, Al UA12A DEIEA-AL Y5IEldl URALS 1< Hi M,

AR, Velddel HE2dld 2ollcd edle (A, 222 21l Ioxild, (2002) 10

vl Al Al Ui 203 GUR U Ysield sz 53l 2 sAAA 9 5 AUl
%1 5667 524U 2UAA Al UIElA 22904H1 diotl A1 15 vl 519
5121 24l 2l ol Hawez Uedlol 2114 eavile Al amnoudl sz2dl

ATUALAL 4192, g5H 530 25 69, VM, 2L 5IH 258 2 dAM U9 dl 2141
oFRUIAE HEIHIA ALl 2122l ols AL 24 dl GlAAL DROSEIR, AlH
SFRULS VA1 €9,

VUM, SRWHL OIAL AlSAL 56601 HAAAL SIA-AL HYEIR 55812 Sldle

UAMS dAoAss SrRIUS DA 89, e 602l (Al oilo 51941 saTH, el
QUL 212D YA HEMIA Al d8, AL Wl z2aq44i wdl el
LSl A 2 q5ULA AL dAH SRS BUA 9. AHHI, Bl 242 <Al g5
QAUAL G54 €9 Vel USYIOLL 2@A dl 2L ¢5HHL 52512l wsAdL 284 99,
WM, AR YUH Sledl Heaud sioidld eqleS (4. 222 2l YoxUd(GHUl5d)

Ysleled dA0 Adl UG HEIHIA 104 254l MHLA A Ud Aludle Alsyoil
Azl <Rl o7l SIS Al [SaHi {12 Yorotdl gsH s2AHE 219 6.
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(1)

(2)

(3)

(%)

g sH -
22050212l 2122 HoyR 52AUHL 2UA 9. 26212 [Ads |l ued-l

54 URHR (RASHR 5o, Q. €2l g0y, [Bg, M3u-3eauuUA Uz 51H
yidla soisy dlid HelMld dlst HYUNDAI CRETA CAR oy-l

12,2121l 2% . GJ-16-DC-2367  dal  dln  <owz-

MALPC813LMM145290 A2l i<% o12- DAFAMM?210086 il 554541
Al2adl 22did 2B 20724 q2MUAL 5228 A5 ud ATUALAL g5H
53AIML 2419, €9,

DI AURdL:
A1 HEIHIA ALl URAHIML d2l Henid wadlRi svendd [Hd s3di

2lgl 25HAL ¥l AlgAAl olles d 6y d ulellu 2294l 20512l dna 2102
22¥Y YU GUR Uil 2], U HEIHIA Al HAHH AL O2UIR Bied sp4L

5HIA AR el A 6F d x93 26y 5331 oligazl suudl.

150212 HEIHIA Al Sledl uaioil Rar sidd vel, siduel <ld 2
534, 52149, 4dl 5 dotgld 529 -l

AU 52eU1R HHAEIR HEIHIE Al 200v 2up 2414 d <ld HelHIA dlsed
2131 21, Su-l, Higd, AU o012, vie Aoz dHsy s or33l [Aoldl e2lad,
a1y, o Uil slor<lni 53l 2034 si2Hi 25y 524,

AULY 522 PHAZIR HEIHIA Alseedl 225 ollsyedl Reyzizedl W2 5121U15%

~ ~ N

Adl viel d 512101534 20l Vsldd UHA Eld-U Hi 26y 524,

2L g5HAL A QAL 20 24304 5124 Quild <Ll szl

2oi[Ad Uil 22944 or37] 41E] 534,

S5H USRS dL.OA/01/202% AL 2UsY PSR 52AIHL Il

AlZlu: o1/01/202% Ul s, as)
201 A81ERL sl 248l eryfaaa Hisyz22 5w sei
ASIERL

66 51% <012 9.64.09 %32



