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Sec.245 :- When accused shall be discharged.
(1) If, upon taking all the evidence referred to in section 244, the
Magistrate considers, for reasons to be recorded, that no case
against the accused has been made out which, if unrebutted,
would warrant his conviction, the Magistrate shall discharge
him.
(2) Nothing in this section shall be deemed to prevent a
Magistrate from discharging the accused at any previous
stage of the case if, for reasons to be recorded by such
Magistrate, he considers the charge to be groundless.
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(Madhumilan Syntex Limited Versus Union Of India
We are unable to agree with the above view of the High Court.
Once a statute requires to pay tax and stipulates period within
which such payment is to be made, the payment must be made
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within that period. If the payment is not made within that period,
there is default and an appropriate action can be taken under the
Act. Interpretation canvassed by the learned counsel would make
the provision relating to prosecution nugatory.
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+2023 (0) AIJEL-MH 196902(Hon'ble BOMBAY HIGH COURT)

Anish Modi Versus Union Of India
11. The term 'person' is defined under Sec. 2(31) of the LT.
Act and includes a company. As per sub-sec. (35) of Sec. 2 of
the LT. Act, principal officer with reference to a local
authority or a company or any other public body or any
association of persons or any body of individuals, means (a)
the secretary, treasurer, manager or agent of the authority,
company, association or body, or (b) any person connected
with the management or administration of the local authority,
company, association or body upon whom the Assessing
Officer has served a notice of his intention of treating him as
the principal officer thereof.
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14. In the present case, it is not the case of respondent No.1
that the notice as contemplated by Sec. 2(35) of the I.T. Act
has been served upon the petitioner. Although, the petitioner
is not classified under Sec, 2(35)(a) as an individual who can
be treated as a principal officer without notice, but he falls
under the category of persons specified under Sec. 2(35)(b),
where he can be treated as a Pprincipal officer only upon
service of notice to prosecute him under the purview of Ss.
276-B and 278-B of the LT. Act. Though the Department
claimed that it sent the notice to the assessee company and
its directors, the fact remains that it was never delivered to
the petitioner. Further, the record does not indicate that the
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Sl Conbleﬁol‘e Initiating prosecution. Since the Departme ,
Ply with the mandatory condition as enumerated 11

S
Cslcl.t 2('35)(b)' this Court finds it difficult to accept thﬁ
€ntion of respondent No.1/Department that it followed a

necessary procedures before initiating prosecution against the

petitioner.
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URl Udd ofal 8,
2019 (0) ALJEL-KA 1047342 (Hon'ble KARNATAKA HIGH COURT)

A.Harish Bhat Versus Assistant Commissioner Of Income-tax, Tds, Circle 1(1),
Bengaluru

9. In the present case, the question inasmuch as neither

service of notice nor hearing of the petitioner before treating

the petitioner as a Principal Officer is involved. The fulcrum

of dispute revolves around the aspect whether the petitioner

is the person connected with the management OF

administration of the company. Such finding has to be
supported by substantial material and has to be reflected in
the notice issued under Section 2(35) of the Act to treat a
person as a Principal Officer of the company which will have
wider consequences. The said aspect is lacking in the present
order impugned. Merely on surmises and conjectures, no

person shall be treated as a Principal Officer
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