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2021 (3) TNCJ 125 (MAD)
Umadevi vs. Janaki and others

9. The plaintiff filed a suit for partition claiming 1/6th share in the suit
schedule property against the defendants. The plaintiff and the defendants are
brothers and sisters. Their father derived title over the property by way of
partition and also by purchasing from the third party. Thereafter on
09.03.1998, their father Egambaram died. The plaintiff filed the present suit
after 12 years from the date of death of her father. In this regard, the Court
below relied upon the Judgment reported in (2010) 7 MLJ 52 in the case of
T.A.Yuvaraj and other Vs. T.Balakrishnama and other, and this Court held
that the relevant portion is extracted hereunder :

“22. In the previous paragraph, it has been pointed out that a case of ouster
and adverse possession extinguishing the right the plaintiffs in the suit
property has been made out by the defendants. It has also been held that the
possession of the first defendant became adverse to that of the plaintiffs from
25.01.1963, the date of Exhibit-B2 settlement deed.

Therefore, from the said date the possession of the property by first
defendant became one for himself and it shall not be deemed to be a
possession on behalf of the plaintiffs also. As such, the limitation for seeking
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partition and separate possession viz., started from the said date 25.01.1963.
The contention of the plaintiffs that they were not aware of the existence of
such a settlement deed cannot be believed, as there are sufficient evidence to
show that despite the fact that the first defendant was dealing with the
property as if it were his absolute property by executing registered
documents, the plaintiffs kept quite. As the suit has not been filed within 12
years from the date on which the possession of the first defendant became
adverse, the present suit filed by the plaintiffs is to be held as one barred by
limitation.”
10. The case of ouster and adverse possession extinguishing the right of the
plaintiff in the suit property has been made out by the defendants. In the case
on hand, the plaintiff got marriage in the year with one Sathyamoorthy. After
her marriage, she lived with her husband in a rental house. Thereafter, her
father died on 09.03.1998. After demise of her father, all the defendants are
in possession and enjoyment of the suit property. In fact, the defendants have
constructed house in the suit property and they are residing there. The
plaintiff never questioned about the possession and enjoyment of the suit
property. Therefore, the possession and enjoyment of the suit property
becomes adverse from the date of death of their father i.e., on 09.03.1998.
The present suit has been filed after 12 years from the date of death of their
father, therefore, the suit itself is barred by limitation
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2024 MHC 3840
Udayam and others vs S.Jothimurugan and others
He also admitted that,Packirisamy, the predecessor of the plaintiffs’ approached
Swaminatha Mudaliyar 25 years back and demanded partition. However, he
refused the claim of the plaintiffs on the ground that he purchased the entire suit
property. Even assuming that the said point of time(demand for partition 25 years
back) was taken as starting point of hostile possession by Swaminatha Mudaliyar,
the present suit filed by the Plaintiffs after 25 years, is clearly barred by
limitation. Apart from that, the admissions of P.WI, Ex.B2- Mortgage deed
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executed by Swaminatha Mudaliyar in favour of selvaraj under ExB2 also
supports the plea of adverse possession. The predecessor of defendants 1 and 2,
who purchased the entire suit property from Swaminatha Mudaliyar in the year
1952 under Ex.B2, mortgaged the suit property in favour of one Selvaraj on
5.9.1980. Therefore, it is clear that Swaminatha Mudaliyar had exercised full
control over the suit property all along. Ex.B4 is the tenancy chit executed by
Swaminatha Padayachi in favour of Swaminatha Mudaliyar in respect of the
property sold to Swaminatha Mudaliyar under Ex.A1. The suit property situate in
R.S.N0.150/1A1 was also dealt with in the partition deed entered into in the
family of Swaminatha Mudaliyar under Ex.B5. All these documents coupled with
clear admission of P.W.1 would indicate that Swaminatha Mudaliyar had been
exercising full control over the suit property from the date of purchase in the year
1959 and the demand for partition made by the plaintiffs predecessor-in- interest
Packirisamy was refused by him 25 years back. In such circumstances,
defendants 1 and 2 have been in possession and enjoyment of the entire suit
property with necessary animus for more than the statutory period.
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2024 (2) CTC 273
S. Ekambaram Vs K.Nallathambi erebrmp oupsSleo

16. Even with regard to the contention regarding valuation and improper
Court fee being paid, I am in agreement with the submission of the learned
Senior Counsel appearing for the appellant. In a suit for partition, the plaintiff
shall be entitled to pay the fixed Court fee under Section 37 (2) of the Tamil
Nadu Court fees and Suits Valuation Act, 1955 only if he is in joint
possession of the property. It is settled law that the such a plaintiff need not
be in actual physical possession and as long as his share in the suit property is
definite and subsisting, he is deemed to be in constructive possession of the
suit property, jointly along with other co-owners who may be actually in
physical possession of the suit property. Even in such cases, the plaintiff who
seeks partition can take advantage of the fixed Court fee payable under Sub
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Section (2) of Section 37 of the Tamil Nadu Court Fees and Suits Valuation
Act, 1955. However, here admittedly the property has been sold even by the
father of the plaintiff in the year 1997 and right from that date, the defendant
has been in physical possession of the entire suit property to the exclusion of
any of the family members of the plaintiff. Therefore, in such a case, the
plaintiff cannot claim to be in joint possession and he ought to have valued
the suit under Section 37 (1) and not under Section 37(2) of the Tamil Nadu
Court Fees and Valuation Act, 1965. Even viewed from this angle the suit for
partition is liable.
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