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JUDGEMENT 2 C.C. NO. 3200366/2016

HHD[g8

s!f     OZLIFN 51FGF S[;GL 8]\SDF\  CSLST V[JL K[ S[4 VF SFDGF OZLIFNL

OZLIFNDF\  H6FJ[, ;ZGFD[ ZC[ K[ VG[ VF SFDGF VFZM5L VG[ OZLIFNL lD+

YTF CM. V[SALHFG[ ;FZL ZLT[ VM/B[ K[ VG[ V[SALHF JrR[ GFGF DM8F GF6F\

GL ,[TL N[TLGF ;\A\WM ZFBTF CTFP VF SFDGF VFZM5LG[ T[DGL V\UT H~ZLIFT

DF8[  ~FP  !#4__4___qv GL H~ZLIFT CM.  OZLIFNL 5F;[  ZSDGL DF\U6L

SZ[,L H[YL OZLIFNLV[ VFZM5LG[ 8]S0[ 8]S0[ ~FP !#4__4___qv R]SJL VF5[,F

VG[ VFZM5LV[ VF ZSD 8]\S ;DIDF\ 5ZT R]SJL VF5X[ T[JM EZM;M VF5[,MP

tIFZAFN VFZM5L 5F;[YL OZLIFNLV[ T[DGL VF5[, ZSD 5ZT DF\U6F VFSFDGF

VFZM5LV[ OZLIFNLG[ ~FP !#4__4___qv GM R[S G\P Z#)**$4 TFPZP$P!&

GF  ZMHGM  S[G[ZF  A[\SGM  R[S  ;CL  SZLG[  VF5[,MP  H[  R[S  OZLIFNLV[  T[DGF

BFTFJF/L  V[;PALPVF.P4  S'Q6GUZ  GZM0F  ZM04  VDNFJFN  XFBFDF\   TFP

_ZP_$PZ_!& GF ZMH  HDF SZFJTF ;NZ R[S ccV5]ZTF A[,[g;cc G[ SFZ6[ TFP

5P$PZ_!&  GF  ZL8G"  D[DFYL  5ZT  OZ[,M  VG[  tIFZAF,  VFZM5LGM

OZLIFNLV[ ;\5S" SZTF T[VMV[ SM. jIFHAL HJFA VF5[,M GCL  H[YL  tIFZAFN

OZLIFNLV[ VFZM5LG[ T[VMGF JSL,zL wJFZF R[S ZL8G" YIFGL  ,LU, GM8L;

TFZLB !#P$PZ_!&  GF ZMH ZHLPV[P0LP 5M:8 wJFZF DMS,FJ[, H[ GM8L; VF

SFDGF  VFZM5LG[ T[DGF  ;ZGFD[ TFP !$P$PZ_!& GF ZMH AHL UI[, K[P T[D

KTF\ VFZM5LV[ OZLIFNLGL GM8L; D]HA JT"G SZ[, GCL\ S[ GM8L;GM SM. HJFA

VF5[,M GCL\ VG[ T[D SZL OZLIFNLG[ T[DGL SFIN[;ZGL ,[6L ZSD R]SJL VF5[,

GYLP  VFD4 OZLIFNLG[  T[DGL SFIN[;ZGL ,[6L ZSD R]SJL VF5[, G CMI4

VFZM5L sTMPNFZfV[ WL G[UMXLV[A, .g:8]|D[g8 V[S84!((!GL  S,D !#(



JUDGEMENT 3 C.C. NO. 3200366/2016

s;Z/TF  BFTZ  ccV[S8ccf VgJI[  ;HFG[  5F+ U]GFlCT S'tI SI]"  CMJFYL

OZLIFNLV[ CF,GL OZLIFN NFB, SZL K[P 

sZf ;NZ  OlZIFN  ;FY[  OZLIFNLG]  ;MU\NGFD]  TYF  V;,  N:TFJ[HL

5]ZFJF  ZH]  YTF\  TMPNFZ  ;FD[  5|YD  NX"lGI  U]GM  AGTM  H6FTF  OMHNFZL

SFI"lZlT  ;\lCTF4  !)*#  s;Z/TF  BFTZ  cc;\lCTFccf  GL  S,D  Z_$

VgJI[  TCMDTNFZ  ;FD[  ;Dg;  SF-JFDF\  VFjIM  CTMP  H[GL  WMZ6;ZGL

AHJ6L YTF\  TCMDTNFZ  T[DGF  lJP  JP  zLP  ;FY[  CFHZ  YIF CTFP  H[VMG[

;\CLTF GL S,DvZ_* VgJI[ OZLIFNGL TYF N:TFJ[HMGL GS,M 5]ZL 5F0JFDF\

VFJL CTL T[DH T[  V\U[GL  BF+L 56 SZJFDF\  VFJL CTLP  T[DH A\gG[  51F[

;F\E/L  VF\Sv!  GLR[  C]SD  SZL  ;NZ  S[;  ;Dg;  8=FI,  R,FJJFGM  C]SD

SZJFDF\  VFJ[, K[  VG[  lS|P5|MPSM0GL S,DvZ5! C[9/ VFZM5LGL %,L GM\WL

U]GF  V\U[  5]KTF\  T[VMV[  U]GFGM  .gSFZ  SZ[,M4  H[YL  ;NZ  S[;GL  .g;FOL

SFI"JFCL VFU/ CFY WZJFDF\ VFJ[,LP

s#f OlZIFN 51F TZOYL S[;GF ;DY"GDF\ GLR[ D]HAGF 5]ZFJFVM ZH]

SZJFDF\ VFjIF K[ ov

sV[f DF{lBS 5]ZFJF ov

VPG\P lJUT VF\S
s!f ccV[S8cc  GL  S,D  !$5  VgJI[  OZLIFNLG]\

;ZT5F; :J~5L ;MU\NGFD]\  
_#



JUDGEMENT 4 C.C. NO. 3200366/2016

    

sALf N:TFJ[HL 5]ZFJM ov

VPG\P lJUT VF\S
s!f V;, TSZFZL R[S G\P Z#)**$ (
sZf TSZFZL R[SGM ZL8G" D[DM )
s#f ,LU, GM8L;GL :Y/5|T !_
s$f GM8L; 5M:8 SZ[,FGL VFZP5LPV[P0LP :,L5 !!
s5f GM8L; AH[,FGL V[SGM,[HD[g8 !Z
s&f VFZM5LV[ \,BL VF5[, 5CM\R4 TFP Z_P!_P!5 !#
s*f VFZM5LV[ ,BL VF5[, 5CM\R4 TFP !5P!!P!5 !$

  

s$f p5ZMST 5]ZFJFVM l;JFI OlZIFN 51F TO[" VgI SM. 5]ZFJFVM ZH]

SZJF DF\UTF GYL T[JL 5]ZFJF S,MHL\U 5]ZXL;  ZH] SZ[, K[P  OlZIFN 51FGM

5]ZFJM ;\5]6" YIF AFN cc;\lCTFcc GL S,D #!# VgJI[ TCMDTNFZG]\ lJX[QF

lGJ[NG GM\WJ[, K[ H[DF\ VFZM5LV[ D]bItJ[ H6FJ[, K[ S[4 OZLIFN51FGM 5]ZFJM

T[DGL  CFHZLDF\  lJS<5[  T[DGF  lJPJPzLGL  CFHZLDF\  ,[JFI[,  K[P  OZLIFNLGL

;ZT5F;DF\ H6FJ[, CSLSTM BM8L K[P OZLIFNLG[ VDM VFZM5L VM/BTF GYL

SM8"DF\  5|YD JFZ HMI[, K[P   VF TSZFZL R[S DG]EF. lJ;FHL 9FSMZGM 5]+

G[ W\WM JWFZJFGM CMI  R[S ;CL SZLG[ VF5[,MP  GM8L; VDMG[ D/[, GYL

H[YL HJFA VF5[, GYLP  VF\Sv!# VG[ !$ JF/L 5CM\R AFAT[ VD[ HF6TF

GYLP  TYF ;MU\N p5Z H]AFGL VF5JF ccCFcc SC[, K[P T[DH ARFJGF ;FC[N

T5F;JF DG]EF. lJ;FHLGF 5]+G[ T5F;JF DF\U[ K[P  TYF lJX[QFDF\ H6FJ[,

K[ S[4  VDFZF lD+ ;FY[ EFULFNZ CM. V[SLAHFGF R[S ;CL SZ[,F V[SALHF

5F;[ 50L ZC[TF CTFP VF R[S VD[ VDFZF lD+G[ T[G[ W\WM JWFZJF DF8[ ,MG 

,[JF DF8[ VF5[,MP VF SFDGF OZLIFNL N[JZFHEF. N[;F.,G[ SIFZ[I VD[ D/[,F



JUDGEMENT 5 C.C. NO. 3200366/2016

56 GYL S[ VM/BTF 56 GYLP  VF SFDGM R[S OZLIFNLG[ DG[HL S[ T[DGF 5]+

DC[X wJFZF V5FI[, K[P

 s5f tIFZAFN4 VF SFD A\G[ 51FMGL N,L,M p5Z ZFBJFDF\ VFJ[,P

VF SFD[  OZLIFN51F[  VF\Sv!5 YL ,[lBT N,L,M   SZ[, K[  S[  OZLIFN

CSLST[  VF  SFDGF  OZLIFNLV[  VFZM5LG[  CFYpKLGL  ZSD  OZLIFNL

CSLST[ VF5[,L VG[  T[ CFYpKLGL ZSD 5ZT R]SJL VF5JF ;FZ]  TSZFZL R[S

VF5[,FG]\ :5Q8 ZLT[ OZLIFN51F Z[S0" p5Z N:TFJ[HL 5]ZFJM ZH] SZL ;FlAT SZL

XS[,  K[P  T[  R[SM  A[gSDF\  EZTF  ZL8G"  YI[,FGM  ZL8G"  D[DM4  VF5[,  ,LU,

GM8L;4 ZHLPV[P0LPGL  5CM\R4  T[DH GM8L; AH[,FGF  N:TFJ[HL  5]ZFJFVMYL

OZLIFN51F VFZM5L 5F;[ TSZFZL R[SMGL ZSDG]\ SFIN[;ZG]\ ,[6] AFSL 50T] CT]

VG[  T[  5[8[  CF,GF  TSZFZL  R[S  ;CL  SZLG[  VFZM5LV[  VF5[,FG]\

lGoX\S56[  5]ZJFZ  SZL  XS[, K[P    VFD4 OZLIFN51F  5MTFGM  S[;  VFZM5L

lJZ]wW  lGoX\S56[ ;FlAT SZL XS[, CMI VFZM5LG[ ;HF SZJF TYF J/TZ

V5FJJF  C]SD  SZJF  lJG\TL  SZ[,  K[P    OZLIFNLV  [T[DGL  ,[lBT  N,L,GF

;DY"GDF\  ZH]  SZ[, GFDNFZ ;]l5|D SM8"GF ALZ;L\U lJZ]wW D]S[XS]DFZ Z_!)

s!f  HLPV[,PV[RP##(sV[;P;LPf  GM  R]SFNM  ZH]  SZ[,  K[  H[  J\RF6[  ,[TF

T[ OZLIFN51FG[ DNNSTF" AGTM CMJFG]\ DFZ] DFGJ] K[P 

VF SFD[  VFZM5LG[ T[DGF ARFJDF\  N,L, SZJFGL 5}ZTL VG[ jIFHAL

TS  VF5[,  CMJF  KTF\  T[VMV[  T[DGF  ARFJDF\  SM.  N,L,  ZH]  SZ[,  GYL

S[ ARFJGF ;DY"GDF\ SM. 5]ZFJM ZH] SZ[, GYLP



JUDGEMENT 6 C.C. NO. 3200366/2016

s&f 51FSFZM TO[" ZH] SZJFDF\ VFJ[,F 5]ZFJFVM TYF ARFJM wIFG[ ,[TF\

CF,GF S[;GM  VFBZL  gIFI lG6"I SZJF  DFZL  ;D1F GLR[  D]HAGF D]N'FVM

p5l:YT YIF K[ ov

s!f X]\  OZLIFN  51F  lGoX\S56[  5]ZJFZ  SZ[  K[  S[4  VF  SFDGF

TCMDTNFZV[ WL G[UMXLV[A, .g:8=]D[g8 V[S8GL S,Dv !#( 

          D]HAGM lX1FF5F+ U]gCM SZ[, K[m

sZf X]\] C]SD m

s*f p5ZMST D]N'FGF lG6"I GLR[ D]HA K[P

s!f CSFZDF\

sZf VFBZL C]SD D]HAP

s(f p5ZMST lG6"IM V\U[GF SFZ6M GLR[ D]HA K[ ov

oo   SF  Z  6M   oo

D]N'F G\AZ o ! ov

(P! CF,GF S[;DF\ TCMDTNFZ lJ~wWGM VF1F[5 WL G[UMP.g:8]PV[S8GL

S,Dv!#( VgJI[GF U]GF ;\A\WGM TCMDT D]SJFDF\ VFJ[, K[P tIFZ[ ;F{5|YD

WL  G[UMP.g:8]PV[S8GL  S,Dv!#(  C[9/GM  U]GM  AGTF  VFJxIS  TtJM

5]ZJFZ YFI K[ S[ S[Dm T[ wIFG[ ,[J] 50[ H[YL T[ V\U[GL HMUJF.VM wIFG[ ,[TF

GLR[ D]HA K[P

S,Dv!#( BFTFDF\ V5}ZTF E\0M/ JU[Z[G[ SFZ6[ R[SGM V:JLSFZ YJFo

;DU|   VYJF V\XTo SM. 56 N[J]  S[  VgI HJFANFZL VNF SZJF

DF8[4  SM.  jIlST4  5MT[  lGEFJTM  CMI  T[JF  A[\S  BFTF  p5ZGM  R[S4

V[  BFTFDF\YL  ALHL  jIlSTG[  GF6F\GL  R]SJ6L  SZJF  DF8[  A[\SZG[



JUDGEMENT 7 C.C. NO. 3200366/2016

,B[  VG[  V[JF  R[SGL  R]SJ6L  SIF"  lJGF  A[\S  V[  5ZT  SZ[4

SFZ6S[ V[ BFTFDFGL HDF ZSD R[SGF :JLSFZ DF8[ V5}ZTL K[4 VYJF TM

A[\S ;FY[ ;DH}TLYL SZ[,L jIJ:YF SIF"  5|DF6[ R[SGL ZSD V[ ZSD SZTF\

JW]  K[4  tIFZ[4  VFJL  jIlSTV[  U]GM  SIM"  U6FX[4  VG[  VF SFINFGL  SM.

VgI HMUJF.VMG[ AFW G VFJ[ T[D T[G[ ccA[  JQF"""cc  ;]WLGL S[NGL lX1FF4

VYJF R[SGL ZSDYL AD6L ZSD ;]WLGM N\0 VYJF A\G[ SZJFDF\ VFJX[P

5Z\T] V[D 9ZFjI] K[ S[PP

sV[f HIF\  ;]WL4  R[S  ,bIFGL  TFZLBYL  K  DF;  sCF,  

# DF;f VYJF T[  SFINF DFgI CMI T[  D]NTv V[  A[DF\YL H[  JC[,L  CMI

T[ D]NTDF\ T[JM R[S A[\SDF ZH] SZJFDF\ VFjIM G CMI4 

sALf HIF\ ;]WL4 T[ R[SGM 5[. VYJF TM IYFS|DWFZS4 H[D CMI T[D4 T[ R[S

J6R}SjIM 5ZT VFjIFGL   A[\S    TZOYL   T[G[  DFCLTL D?IFGF c+L;

lNJ;cGL  V\NZ  T[   R[SGF   ,BGFZG[  ,[BLT GM8L; VF5LG[  T[JL  ZSDGL

R]SJ6LGL DF\U6L SZ[ GCL4 VG[

s;Lf  HIF\  ;]WL4  V[JM  R[S  ,BGFZ4  R[SGF\  GF6F\  ,[GFZ  5[.G[  VYJF

T[  R[SDF\  IYFG]S|DWFZSG[4  H[D  CMI T[D4  p5ZMST GM8L; D?IFGF  5\NZ

lNJ;DF\  V[  ZSDGL  R]SJ6L  SZJFDF\  lGQO/  HFI  GCL4  tIF\  ;]WL  VF

S,DDF\G] SX]\ H ,FU] 50X[ GCL\P

B],F;M  o  VF  S,DGF  C[T]VM  DF8[  N[J]\  VYJF  VgI  HJFANFZL
V[8,[ SFIN[;Z ZLT[  H[GM VD, SZFJL XSFI T[J]\  N[J]\  VYJF VgI  
HJFANFZL V[JM YFI K[P
VFD4  G[UMXLI[A, .g:8]D[g8  V[S8GL  S,Dv!#(GM  U]GM  5]ZJFZ

YJF DF8[ VFJxIS XZTM GLR[ D]HA K[P



JUDGEMENT 8 C.C. NO. 3200366/2016

s!f SM. SFIN[;ZGF N[JF S[ VgI HJFANFZL VNF SZJF DF8[ R[S VF5JFDF\    

VFJ[,M CMJM HM.V[P

sZf R[S ,BGFZ jIlSTGF A[\S BFTFDF\ V5]ZTF GF6F E\0M/GF SFZ6[ R[SGM

VGFNZ YI[, CMJM HM.V[P

s#f R[S ,bIF TFZLBYL K DF; sCF, +6 DF;f GL ;DI DIF"NFDF\ S,LIZ

YJF DF8[ A[\SDF\ ZH] YI[, CMJM HM.V[P

s$f R[SGM  VGFNZ  YIF  AFN  A[\S  TZOYL  DFlCTL  D?IFGF  !5 lNJ;GL  

V\NZsCJ[ ;]WFZM YIF AFN #_ lNJ;GL V\NZf R[S ,BGFZG[ ,[lBT  

0LDFg0 GMl8; VF5LG[ R[SDF\GL ZSDGL DF\U6L SZ[,L CMJL HM.V[P

s5f GM8L;  D?IFGF  !5  lNJ;DF\  VFZM5L  R[SGL  ZSD R]SJ6L  SZJFDF\  

lGQO/ UI[, CMJM HM.V[P

s&f N[J\] S[ HJFANFZL SFIN[;Z ZLT[ VD, SZFJL XSFI T[JL CMJL HM.V[P

p5ZF[ST  VFJxIS  TtJF[  5}6"  YFI  TF[  WL  G[UMP.g:8]PV[S8GL

S,Dv!#( VgJI[GF[  U]GM  AgIFG]  SC[JFI  VG[  tIFZAFN  WL

G[UMP.g:8]PV[S8GL S,Dv!#) TYF S,D v!!( D]HAG]  WFZSGL

TZO[6DF\ VG]DFG YFIP

S,Dv!#) WFZSGL TZO[6DF\ VG]DFG o

HIF\  ;]WL  lJZ]wWG]\  ;FlAT  YFI  T[  l;JFI  V[J]  DFGL  ,[JFDF\

VFJX[ S[ R[SGF WFZSG[ ;D|U VYJF VX\To  N[JF VYJF ALHL HJFANFZL

VNF SZJF DF8[ S,D !#( DF\ p<,[B[, 5|SFZGM R[S D?IM K[P

S,Dv!!( J8Fp BT lJQF[ DFGL ,[JFGL AFAT o

V[YL lJZ]wWG]\ ;FlAT G YFI tIF\ ;]WL4 GLR[ 5|DF6[ DFGL ,[JFDF VFJX[ o



JUDGEMENT 9 C.C. NO. 3200366/2016

sSf VJ[H lJQF[  o  NZ[S  J8FJ BT VJ[HG[  DF8[  SZL  VF%I]\  VYJF ,BL

VF%I\] CT]\4 VG[ V[J]\  NZ[S BT HIFZ[ T[ :JLSFZJFDF\ VFjI]\ CMI4 T[GF p5Z

X[ZM SZL VF5JFDF\  VFjIM CMI4 T[  J8FJJFDF\  VFjI]\  CMI VYJF TANL,

SZJFDF\ VFjI]\ CMI 4 tIFZ[ T[ VJ[HG[ DF8[ :JLSFI"] CT\]P T[GF p5Z X[ZM SZL

VF%IM CTM4 T[ J8FjI]\ CT]\ VYJF TANL, SI]"\ CT]\P

sBf TFZLB lJQF[ o H[GF p5Z TFZLB CMI T[J]\ NZ[S J8Fp BT T[ TFZLB[ SZL

VF%I]\ VYJF ,BL VF%I]\ CT]\P

sUf :JLSFZGFZ ;DI lJQF[  o  :JLSFZFI[,]\  NZ[S  lJlGDI5+ T[GL  TFZLB

5KL VG[ T[ 5FSIFGL TFZLB 5C[,F JFHAL ;DIDF\ :JLSFZJFDF\ VFjI]\ CT]\P

s3f  TANL,LGF  ;DI  lJQF[  o  SM.  J8FpBTGL  NZ[S  TANL,L  T[  BT

5FSJFGL TFZLB 5C[,F\ Y. CTLP

sRf X[ZFVMGF S|D lJQF[  o SM. J8FJ BT p5Z SZ[,F CMJFG]\  H6FTF X[ZF

T[ BT p5Z H[ S|DDF\ SZ[,F H6FTF CMI T[ S|DDF\ SZ[,F CTFP

sKf :8[d5 lJQF[o BMJF. UI[,L 5|MDL;ZL GM84 lJlGDI5+ VYJF R[S p5Z

ZLT;Z :8[d5 ,UF0[,M CTMP

sHf WFZS IYFS|D WFZS K[ V[D DFGL ,[JF lJQF[ o SM. J8Fp BTGM WFZS

K[ IYFS|D WFZS K[ V[D DFGL ,[J] l;JFI S[ 4 T[ BT T[GF SFIN[;ZGF DFl,S

5F;[YL VYJF T[GM  SFIN[;ZGM CJF,M WZFJTL jIlST 5F;[YL SM. U]GM

SZLG[  VYJF  S58YL D[/JJFDF\  VFjI]\  CMI VYJF T[  BT SZL  VF5GFZ

VYJF  :JLSFZGFZ  5F;[YL  SM.  U]GM  SZLG[  VYJF  S58YL4  VYJF

U[ZSFIN[;Z VJ[HG[ AN,[ D[/JJFDF\ VFjI]\ CMIP BTGM WFZS 5MT[  IYFS|D

WFZS K[ V[D ;FALT SZJFGM AMHM T[GF p5Z K[P 



JUDGEMENT 10 C.C. NO. 3200366/2016

(PZ VFD p5ZMST V[S8GL S,Dv!#( V\U[G]\ ;F{5|YD VFJxIS TtJ

V[ K[ S[4 JFNU|:T R[S SFIN[;ZG]\ N[J]\ S[ HJFANFZL 5]Z[5]ZL S[ V\XTo VNF SZJF

DF8[  VF5JFDF\  VFjIM CMJM HM.V[P H[  CSLST 5]ZJFZ SZJF V\U[  ;FALTLGM  

5|FZ\ELS AMHM OZLIFNL p5Z CMI K[P H[  AMHFG]\  OZLIFNL JCG SZ[  S[  T]ZT H

ccV[S8cc GL S,Dv !#) VgJI[ R[S WFZ6 SZGFZ IFG[ S[ CF,GF OZLIFNLGL

TZO[6DF\ T[DH R[S 0=M SZGFZ IFG[ S[ CF,GF TCMDTNFZGL lJ~wWDF\ :8[rI]8ZL

VG]DFG  SZJFG]\  ZC[  K[P  H[  VG];FZ  JFNU|:T  R[S  SFIN[;ZGF  N[JF

S[ HJFANFZLGL ;\5]6"To VYJF TM V\XTo R]SJ6L SZJF DF8[  H VF5JFDF\

VFjIM CMJFG]\ VG]DFG SZJFG]\ ZC[ K[P ;NZ VG]DFG SFINFSLI VG]DFG K[ VG[

H[  ccB\0GFtDScc  VG]DFG  K[P  B\0GFtDS  5]ZFJM  ZH]  SZJFGM  ;\5]6"  AMHM

TCMDTNFZ p5Z ZC[ K[P  ;NZ B\0GFtDS 5]ZFJM ZH] SZJF DF8[ SM. ;LWM S[  

5|tI1F  5]ZFJM  CMJM  H  HM.V[  T[J]\  H~ZL  GYLP  TCMDTNFZ  S[;GF  Z[S0"  p5Z

V[JF ;\HMUMYL 5|:YFl5T SZL XS[ S[ H[GFYL JFNU|:T R[S SM. SFIN[;ZGF N[JF

DF8[ VF%IM H G CMJFGL ;\EFJGF 36L H 5|A/ CMI TM T[GFYL 56 ;NZ

VG]DFGG]\ B\0G YIFG]\ U6L XSFI K[P 

(P# CF,GF S[;DF\  OZLIFNLV[  VF\S o  ! YL OZLIFN ZH]  SZL p5ZMST

OZLIFN CSLST H6FJL K[P  T[DF\ H6FJ[,L CSLSTMG[ OZLIFNLV[  VF\S o#  YL

ZH]  SZ[,F  5]ZFJFGF  ;MU\NGFDFYL  ;DY"G  VF%I]\  K[P   VFD4  ;NZ  JFNU|:T

V;, R[S VF\So (   OZLIFNL TO[" 5]ZJFZ SZJFDF\ VFjIM K[ T[DH T[ 5]ZFJFDF\  

U|FCI K[P JW]DF JFNU|:T R[S A[gSDF\  EIF" V\U[ T[DH T[ 5ZT YIF V\U[ GF

N:TFJ[HM ZH] SZJFDF\ VFjIF K[ H[ TDFD A[gSGF N:TFJ[HM K[  VG[  ;NZ R[S

R[S  ZL8G"DF\  NXF"jIF  D]HA  ccO\0;  .G;OLXLIg8cc  GF  SFZ6  ;FY[  
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VF\Sv) JF/F A[gS ZL8G" D[DF ;FY[ 5ZT YI[, K[P VFD4 ccV[S8cc GL S,D 

!$& VgJI[ ;NZ N:TFJ[HM A[gSGL :,L5M CMI VG[ T[DF\  R[S 5ZT YIFGF

SFZ6 NX"FJJFDF\  VFjIF CMI T[ TDFD HIF\ ;]WL lJ5ZLT 5]ZJFZ SZJFDF\  G

VFJ[ tIF\ ;]WL 5]ZFJFDF\ U|FCI K[ VG[ T[DF\ H6FJ[, SFZ6YL R[S 5ZT YIF

V\U[G]\  HIF\  ;]WL lJ5ZLT 5]ZJFZ SZJFDF\  G VFJ[  tIF\  ;]WL VG]DFG SZJFG]\

ZC[  K[P  VF\S  o!_  YL :8[rI]8ZL GM8L; ZH] SZJFDF\  VFJL K[ H[DF\  OZLIFNLGL

TYF T[DGF lJPJSL, zLP GL ;CL K[ VG[ ;ZT5F;DF\ T[VMV[ T[ ;CLG[ VM/BL

ATFJL K[ VG[ H[DF\ OZLIFNLGL 56 ;CL K[P  VF\S o !! GL GM8L; ZHLP 5MP

V[P 0LP YL DMS<IFGL 5CM\R T[DH  VF\Sv!Z  YL GM8L; AH[,FGM N:TFJ[HL

5]ZFJM ZH] SZ[, K[P  VFD ZH] 5]ZFJM  HMTF OZLIFN 51F wJFZF  V[S8GL S,D 

!#( sV[f4 sALf4 s;Lf D]HAGF +6[I TtJMG]\ 5F,G YI[, K[P H[YL CF,GM

S[; V[S8GL S,D !!( VG[ !#) D]HAGF VG]DFGM p5Z 5CM\RJF IMuI S[;

H6FI K[P

 (P$ VFZM5L  51F  p5ZMST  S,D  D]HAGF  VG]DFGMG]\  B\0G  SZTM

5]ZFJM ZH] GF SZ[ TM tIF\ ;]WL VFZM5L lJZ]wW V[S8GL S,D !#( D]HAGM U]GM

5]ZJFZ DFGJFGM ZC[ K[P GFDNFZ ;]l5|D SM8" NJFZF Z__) sZf G.L,R !Z$_4

D[;;" S]DFZ V[S;5M8" lJZ]wW lJGMN XDF"GF R}SFNFDF\ 5[ZF !! DF\ VG]DFGM

SIFZ[  SZL  XSFI  VG[  T[  VG]DFGMG]\  B\0G  SZJFGL  HJFANFZL  VFZM5L  S[JL

ZLT[ lGEFJL XS[ T[ V\U[ lJUTJFZ RRF" SZJFDF\ VFJL K[P

para : 11.  The use of the phrase "until the contrary is proved" in

Sec. 118 of the Act and use of the words "unless the contrary is

proved"  in  Sec.  139   of  the  Act  read  with   definitions  of  "  may

presume" and "shall presume" as given in Sec. 4 of the Evidence Act,

makes it at once clear that presumptions to be raised under both the
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provisions are rebuttable. When a presumption is rebuttable, it only

points out that the party on whom lies the duty of going forward

with evidence, on the fact presumed and when that party has produced

evidence fairly and reasonably tending to show that the real fact is

not as presumed, the purpose of the presumption is over. The accused

in a trial under Sec. 138 of the Act has two options. He can either

show that consideration and debt did not exist or that under the

particular   circumstances   of   the   case   the   non­existence   of

consideration and debt is so probable that a prudent man ought to

suppose   that   no   consideration   and   debt   existed.  To   rebut   the

statutory   presumptions   an   accused   is   not   expected   to   prove   his

defense beyond reasonable doubt as is expected of the complainant in

a criminal trial.  The accused may adduce direct evidence to prove

that the note in question was not supported by consideration and

that   there   was   no   debt   or   liability   to   be   discharged   by   him.

However, the Court need not insist in every case that the accused

should   disprove   the   non­existence   of   consideration   and   debt   by

leading direct evidence because the existence of negative evidence

is neither possible nor contemplated. At the same time, it is clear

that bare denial of the passing of the consideration and existence

of debt, apparently would not serve the purpose of the accused.

Something which is probable has to be brought on record for getting

the burden of proof shifted to the complainant.  To disprove the

presumptions, the accused should bring on record such facts and

circumstances, upon consideration of which, the Court may either

believe that the consideration and debt did not exist or their non­

existence   was   so   probable   that   a   prudent   man   would   under   the

circumstances of the case, act upon the plea that they did not

exist. Apart from adducing direct evidence to prove that the note in

question   was   not   supported   by   consideration   or   that   he   had   not

incurred   any   debt   or   liability,   the   accused   may   also   rely   upon

circumstantial evidence and if the circumstances so relied upon are

compelling,   the   burden   may   likewise   shift   again   on   to   the

complainant.  The accused may also rely upon presumptions of fact,

for instance, those mentioned in Sec. 114 of the Evidence Act to

rebut the presumptions arising under Secs. 118 and 139 of the Act.

The   accused   has   also   an   option   to   prove   the   non­existence   of
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consideration and debt or liability either by letting in evidence or

in some clear and exceptional cases, from the case set out by the

complainant, that is, the averments in the complaint, the case set

out in the statutory notice and evidence adduced by the complainant

during   the   trial.   Once,   such   rebuttal   evidence   is   adduced   and

accepted by the Court, having regard to all the circumstances of the

case and the preponderance of probabilities, the evidential burden

shifts back to the complainant,...

p5ZMST  R]SFNFG[  DFG5}J"S  J\RF6[  ,[TF\4  VG]DFGMG]\  B\0G  SZL

XS[  T[  D]HAGM 5|MA[A, ARFJ S[  H[  ARFJ VFWFZ[  VG]DFGMG]\  B\0G YFI

K[ T[J]\  DFGJF ;FDFgI A]lwWXF/L DF6; 5|[ZFI T[JM 5]ZFJM VFZM5L51F[  ZH]

SZJFDF\ VFJ[, K[ S[ S[D m VYJF T[JM ARFJ VFZM5L51F Z[S0" p5Z ,FJL XS[,

K[ S[ S[D m T[ wIFG[ ,[J]\ 50[P

)P  VF  SFD[  OZLIFNLV[  ;F{  5|YD  VFZM5L  ;FD[  SFIN[;ZG]\  ,[6]\  K[  T[J]\

lGX\S56[ 5]ZJFZ SZJFGL HJFANFZL OZLIFNLGL K[P VF SFD[ OZLIFNLV[ 5MTFGL

OZLIFN VG[ ;ZT5F;DF\  VFZM5LV[ VF5[, TSZFZL R[S VF\S  (  JF/M A[\SDF\

EZTF  VF\Sv)  JF/F  ZL8G"  D[DFYL   5ZT  OZ[,  K[   T[JL  CSLST  5]ZJFZ

SZJFDF\  ;O/ YFI K[P  TSZFZL R[SDF\  VFZM5LGL ;CL GYL T[JM SM. ARFJ

VFZM5L51F[  ,[JFDF\  VFJ[,  GYLP  VFZM5L51F[  OZLIFNJF/M  TSZFZL  R[S

OZLIFNLG[ VF5[, GYL T[JL CSLSTM ;\A\W[GF 5]ZFJF[  VF5JFGM AMHM VFZM5L

p5Z ZC[, K[P VF SFD[ OZLIFNLV[ CF,GF S[;DF\ OlZIFNL wJFZF  VF\Sv_# YL

;MU\N  p5Z H]AFGL VF5JFDF\  VFJ[, K[P  T[VMV[  5MTFGL H]AFGLDF\  OlZIFN

D]HAGL  CSLSTM  H6FJ[,  K[Ps5[ZFv!  DF\  OZLIFN  CSLSTM  J6"JL

K[ DF8[ 5]GZFJT"G ;FZ] VCLIF J6"JL GYLfP  OZLIFNLGL VFZM5L51F[ SZJFDF\

VFJ[, p,8 T5F; VF SFD[ J\RF6[ ,LWLP 
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!_P VF SFD[ OZLIFN51F T[DGF ZH] SZ[, 5]ZFJFVMYL VFZM5L lJZ]wWGM

S[;  lGoX\S56[  ;FlAT  SZL  XSL  TSZFZL  R[SGL  ZSD  VFZM5L  5F;[  T[DGL

SFIN[;ZGL ,[6L ZSD AFSL 50TL CTL T[J]  ALIMg0 ZLhG[A,  5]ZJFZ SZL

XS[, K[ S[ S[D T[ VF SM8[" HMJFG]\ ZC[ K[P  VF ;\NE[" S[;G] Z[S0" J\RF6[ ,[JFDF\

VFJ[  TM4  VF  SFD[  OZLIFNGL  OZLIFN  CSLST  D]HA  VF  SFDGF  VFZM5L

VG[  OZLIFNL  V[SALHFGF  ;FZF  lD+  YTF  CM.  VFZM5LG[  T[DGF  V\UT

H~ZLIFT ;FZ] GF6F\GL H~ZLIFT pEL YTF OZLIFNL 5F;[ ~l5IF !# ,FBGL

DF\U6L  SZ[,L  H[YL  OZLIFNLV[  VFZM5L  lD+  YTF  CM.  DNN  SZJF;FZ]

8]S0[  8]S0[  ~l5IF  !#  ,FBGL  DNN  SZ[,LP  VF  CSLSTG[  5]ZJFZ  SZJF

DF8[ OZLIFN51F[ VF\Sv!# VG[ !$ YL VFZM5LV[ ,BL VF5[, 5CM\R N:TFJ[HL

5]ZFJFDF\ ZH] SZ[, K[P H[ J\RF6[ ,[JFDF\ VFJ[ TM VF SFDGF VFZM5LV[ VF\Sv!#

YL ZH] 5CM\R ,BL VF5L SA], SZ[, K[ S[ T[VMG[ OZLIFNL 5F;[YL ~l5IF _*

,FB ZMS0[YL D/[, K[ H[ TFP Z_P!_PZ_!5 YL 5CM\R ,BL VF5L Z[JgI] :8[d5

p5Z ;CL SZ[, K[P JW]DF\ VF\Sv!$ YL ZH] YI[, 5CM\RDF\ 56 VFZM5LV[ SA],

ZFB[,  K[  S[  T[VMG[  ~l5IF  _&  ,FB  VFZM5L  5F;[YL  D/[,  K[  H[  AN,

VFZM5LV[  TFP  !5P!!P!5 GF  ZMH  Z[JgI]  :8[d5 p5Z  ;CL  SZ[,  K[P  JW]DF\

VFZM5LGL VF 5CM\RMDF\  SZ[, ;CL VG[ CF,GF SFDGF TSZFZL R[SDF\GL ;CL

J\RF6[ ,[JFDF\ VFJ[ TM V[S H ;ZBL CMJFG]\ Ol,T YFI K[P JW]DF\ VFZM5LGM

TSZFZL R[SDF\GL ;CL VFZM5LGL ;CL GYL T[J] VFZM5L51F[ SM. ARFJ ,LW[,

GYLP VF TSZFZL R[S OZLIFNL 5F;[ S[JL ZLT[ VFjIM T[ V\U[ VFZM5LV[ T[DGF

V[OPV[;PDF\ H6FJ[, K[ VG[ ARFJ ,LW[, K[ S[  VFZM5LV[ T[DGF lD+ DG]HL

lJ;FHLGF 5]+ DC[XG[ R[S VF5[,M VG[ T[ wJFZF T[ OZLIFNL 5F;[ 5CM\R[, K[P
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5Z\T]  VF ARFJG[ ;FlAT SZJF DF8[  VFZM5LV[ ARFJGF SM. ;FC[NG[ ;MU\N

p5Z T5F;[, GYLP HM VFZM5LV[ SZ[, SYG ;tI CMI TM T[VMV[ T[G[ 5]ZJFZ

SZJF DF8[ ARFJGF ;FC[N TZLS[ DG]HL lJ;FHL4 S[  T[DGF 5]+ DC[XG[ ;MU\N

p5Z T5F;JF HM.TF CTF 5Z\T] T[JL SM. SFI"JFCL VFZM5L51F[ SZJFDF\ VFJ[,

GYLP  JW]DF\  VFZM5LV[  OZLIFNL  5F;[YL  OZLIFN  CSLST D]HAGF  H[  GF6F\  

!# ,FB ~l5IF ,LW[, K[ T[  T[VMV[ OZLIFNLG[  VUFp R]SJL VF5[, CMI T[

;\A[W[ 56 SM. 5]ZFJM Z[S0" p5Z ZH] SZL XS[, GYLP   VFZM5LV[ OZLIFNLGF

GF6F D[/JTL JB[T[ GF6F D/[, K[ T[ AN,GL 5CM\RM VF5[, K[ T[ lGoX\S

K[ VG[ T[ 5CM\R 0ZFJL WDSFJL ,. ,[JFDF\ VFJ[, CMI T[JM 56 VFZM5LGM

SM. ,[XDF+ ARFJ GYLP 

JW]DF\ OZLIFNLGL VFZM5L51F[ p,8 T5F; SZJFDF\ VFJ[, K[ H[ J\RF6[ 

,[JFDF\  VFJ[  TM  T[DF\  56 VFZM5LV[  OZLIFN CSLST lJZ]wWGL CSLSTM Z[S0"

p5Z ,FJJFDF\ lGQO/ ZC[, K[P p,8 T5F;DF\ TSZFZL R[S AFAT[ TYF OZLIFNL

5F;[YL ,LW[, GF6F ;\A\W[ ,BL VF5[, 5CM\R AFAT[ 56 5|L5Mg0Zg; VMO

5|MA[AL,L8L  D]HAGM  DFGL  XSFI  T[JM  5]ZFJM  Z[S0"  p5Z  ,FJL

OZLIFN51F[ SZJFDF\ VFJ[, V[S8GL S,D !#) GF VG]DFGMG] B\0G SZTM SM.

5]ZFJM VFZM5L51F ZH] SZL XS[, GYL S[ H[YL OZLIFN51FGF S[;DF\  X\SF pEL

YFI KP 

JW]DF\  VF SFD[  VFZM5LV[  T[DGF V[OPV[;PDF\   OZLIFNLG[  VM/BTF H

GYL VG[ OZLIFN CSLST D]HAGM  SM. jIJCFZ YI[, GYL VG[ OZLIFNLGL

ZSDGL 5ZT R]SJ6L 5[8[ T[VMV[ ;CL SZLG[ R[S VF5[, GYL T[J] SYG SZ[,

K[ 5Z\T] HIFZ[ OZLIFN51F[ T[DGF DF{lBS VG[ N:TFJ[HL 5]ZFJFVM YSL ZH] YI[,
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VF\Sv!# VG[  VF\Sv!$ JF/L VFZM5LV[  ,BL VF5[, 5CM\R D]HA CF,GF

SFDGM TSZFZL  R[S  VFZM5LV[  OZLIFNLGL  SFIN[;ZGL  ,[6L ZSDGL  R]SJ6L

5[8[  VF5[, K[  T[J]  OZLIFN51F  Z[S0"  p5Z lGoX\S56[  5]ZJFZ  SZL  XSTM CMI

VG[ VFZM5L51F[  OZLIFN51FGF S[;DF\  OZLIFNLGL p,8 T5F;DF\4 ;MU\N p5Z

5]ZFJM VF5L S[ ARFJGF ;FC[N T5F;L ZLA8", 5]ZFJM ZH] SZL XSJFDF\ lGQO/

ZC[, CMI tIFZ[  CF,GM TSZFZL R[S OZLIFNLGL SFIN[;ZGL ,[6L ZSD R]SJL

VF5JF  DF8[  VFZM5LV[  T[DGF  lGEFJFTF  BFTFGM  P;CL  SZLG[  VF5[,FG]

OZLIFN51F  ALIMg0 ZLhG[A, VM, 0Fp8  5]ZJFZ  SZL  XS[,  K[  T[J]  V+[GL

VNF,TG] DFGJ] K[P 

JW]DF\  VF SFD[ OZLIFN51F[ R[S ZL8G"GL GM8L;  56 VFZM5LG[ VF5JFDF\

VFJ[,  K[  H[  GM8L;  VF  SFD[  VF\S   !_  YL  ZH]  K[P  H[  GM8L;  VF  SFDGF

VFZM5LG[  T[DGF ;FRF VG[  BZF  ;ZGFD[  OZLIFNL  wJFZF  ZHLPV[P0LP  5M:8YL

VF5JFDF\ VFJ[, K[ VG[ T[ GM8L; AHL UI[, K[P VF GM8L; AHL UIF AFN

VFZM5L TZO[ OZLIFNLGL GM8L;DF\ H6FjIF D]HAG] JT"G SZ[, CMI T[J] Z[S0"

p5Z VFJ[, GYLP  VF GM8L; J\RF6[  ,[JFDF\  VFJ[  TM T[DF\  CF,GF TSZFZL

R[SGL ZSDGL DF\U6L SZTM :5Q8 p<,[B K[P  JW]DF\ VFZM5LV[ GM8L;GM SM.

HJFA  56  VF5[,  GYLP  H[YL  V[S8GL  HMUJF.VM  D]HA  HIFZ[  GM8L;

VFZM5LGF ;FRF VG[ BZF ;ZGFD[  VF5JFDF\  VFJ[, CMI TM T[  GM8L; AHL

UI[,  U6FIP  DFZF  CFY  p5ZGF  S[;DF\  56  VFZM5LG[  GM8L;  AHL  UI[,L

U6FI T[J] DFGJFG[ SFZ6 ZC[ K[P 

VF SFD[ S[;G] Z[S0" J\RF6[ ,[JFDF\ VFJ[ TM4 VFZM5L ;FD[ JMZ\8 SF-JFGM

C]SD YI[,  K[  T[J]  ZMHSFD  HMTF  Ol,T YFI K[P  VF  SFD[  VFZM5LG[  T[DGF
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ARFJDF  N,L,  SZJFGL  5}ZTL  VG[  jIFHAL  TS  VF5[,  CMJF  KTF\

VFZM5L51F[  SM.  ZH]VFT  GYL  S[  N,L,  SZ[,  GYLP  VF  SFD[  TSZFZL  R[S

VFZM5LVMGF  SYG D]HA VFZM5LGF  lD+GF  5]+G[  VF5[,  CTM  VG[  TM  VF

TSZFZL R[S CF,GF OZLIFNL 5F;[ S[JL ZLT[ VFjIM T[ ;\A\W[ 56 SM. CSLST

ARFJGF  ;FC[N  T5F;L  Z[S0"  p5Z  ,FJJFDF\  HIFZ[  VFZM5L51F  lGQO/ ZC[,

K[ VG[  VFZM5LGF 5|L5Mg0Zg; VMO 5|MA[AL,L8L D]HAGF ARFJGF VEFJ[ VF

SFD[  OZLIFN51F  T[DGF  ZH]  SZ[,F  TDFD  5]ZFJFVMYL  TSZFZL  R[SGL  ZSDG]\

SFIN[;ZG]\  ,[6]  VFZM5L  5F;[  ,[JFG]  AFSL  50T]  CT]  T[  lGoX\S56[  

V[8,[ S[ ALIMg0 ZLhG[A, VM, 0Fp8 5]ZJFZ SZL XS[, CMJFG] DFZ] DFGJ] K[P

H[YL OZLIFN51F VFZM5L lJZ]wWGM S[; lGoX\S56[ ;FlAT SZL XS[, K[P 

  VFD4 Z[S0" p5Z VFJ[, ;DU| 5]ZFJFG[ VFWFZ[ VF SFDGF VFZM5LV[ VF

SFDGF TSZFZL R[S  SFIN[;ZGL N[J]qHJFANFZL 5lZ5]6" SZJF DF8[ VF5[, CMI

T[J] DFGJFG]\ ZC[ K[P G[UMXLI[A, .g:8]D[g8 V[S8GL S,Dv!!( VG[ !#) GF

:8[rI]8ZL l5|hDXG cogent & convincing V[JL0g;YL ZLA8" SZJFGL

HJFANFZL VFZM5LGL K[ VG[ T[ DF8[  VFZM5LV[ :5Q8 VG[ lJxJ;lGI DFgI

ZFBL  XSFI T[JM  B\0GFtDS  5]ZFJM  VF5JM  HM.V[P  GFDNFZ  ;]l5|DSM8"  N=FZF

V[PVF.PVFZP  Z_!5  V[;P;LP  ZZ$_  5[H  5ZGF  8LP  J;\YFS]DFZ   lJP

lJHIS]DFZLGF  R]SFNFDF\  ZL,[Jg8  5[ZF  (4)4!_  DF\  GLR[  D]HA  9ZFJJFDF\

VFJ[, K[P 

8. We have heard the learned counsel appearing for the appellant as
also the learned counsel appearing for the respondent. The complainant
has alleged that the money (loan) was advanced to the defendant on 20­
05­2006 in relation to which the cheque was issued to him by the
defendant on 16­01­2007. The cheque was for Rs.5 lakhs only, bearing
No.822408. It is of great significance that the cheque has not been
disputed nor the signature of the defendant on it. There has been some
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controversy   before   us   with   respect   to   Section   139   of   Negotiable
Instruments Act as to whether complainant has to prove existence of a
legally enforceable debt before the presumption under Section 139 of
the Negotiable Instruments Act starts operating and burden shifts to
the accused. Section 139 reads as follows:  

  “139.   Presumption   in   favour   of   the   holder­It   shall   be   presumed,
unless the contrary is proved, that the holder of a cheque received
the cheque of the nature referred to in Section 138 for the discharge,
in whole or in part, of any debt or other liability.”  

9. This Court has held in its three judge bench judgment in Rangappa
v. Sri Mohan, (2010) 11 SCC 441:  
“The presumption mandated by Section 139 includes a presumption that
there   exists   a   legally   enforceable   debt   or   liability.  This   is   of
course in the nature of a rebuttable presumption and it is open to the
accused   to   raise   a   defence   wherein   the   existence   of   a   legally
enforceable debt or liability can be contested. However, there can be
no   doubt   that   there   is   an   initial   presumption   which   favours   the
respondent complainant.”  

10. Therefore,  in the present case since the cheque as well as the
signature has been accepted by the accused respondent, the presumption
under Section 139 would operate. Thus, the burden was on the accused
to disprove the cheque or the existence of any legally recoverable
debt or liability.  To this effect, the accused has come up with a
story that the cheque was given to the complainant long back in 1999
as a security to a loan; the loan was repaid but the complainant did
not return the security cheque. According to the accused, it was that
very cheque used by the complainant to implicate the accused. However,
it may be noted that the cheque was dishonoured because the payment
was   stopped   and   not   for   any   other   reason.   This   implies   that   the
accused had knowledge of the cheque being presented to the bank, or
else how would the accused have instructed her banker to stop the
payment. Thus, the story brought out by the accused is unworthy of
credit, apart from being unsupported by any evidence. 

VFD  GFDNFZ  ;]l5|D  SM8"[  9ZFjIF  D]HA HIFZ[  R[S  TYF  T[DF\GL  ;CL

VFZM5LV[  :JLS'T  SZ[,  CMI4  tIFZ[  R[S  SM.  SFIN[;ZG]  ,[6]  S[  HJFANFZL

DF8[ VF5JFDF\ VFJ[, GYL T[J] 5]ZJFZ SZJFGL HJFANFZL VFZM5LGL K[P CF,GF

S[;DF\ VFZM5L H[ ARFJ ,.G[ VFJ[, K[ T[ V[S8GL S,D !#) GF 5|LhDXG

G[  ZLA8"  SZTM  DFgI ZFBL  XSFI T[JM  lJ`J;GLI 5]ZFJM  GYLP VF  SFDGF

VFZM5LV[ V[GPVF.PV[S8GL S,D !!(4!#) D]HAGF OlZIFNLGL TZO[6GF

VG]DFGMG[ ZLA"8 SZTM ;\TMQFSFZS 5]ZFJM ZH] SZ[, GYL VG[ VG]DFGMG]\ B\0G
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SZ[, GYLP VF ;\HMUMDF\ VFZM5LV[ OlZIFNLG[ VF5[, OZLIFN D]HAGF TSZFZL

R[S OlZIFNLG[ SFIN[;ZGL ,[6L GLS/TL ZSDGL R]SJ6L 5[8[  VF5[, CMJFG]\

5]ZJFZ DFGJFDF\ VFJ[ K[ P H[YL G[UMP .g:8=]D[g8 V[S8GL S,Dv!#( GF TDFD

TtJM  ;FlAT YTF CMI4  VFZM5LV[  G[UMXLI[A, .g:8=]D[g8  V[S8GL  S,Dv

!#( C[9/GM  lX1FF5F+ U]GM VFRZ[,M K[ HYL D]N'F G\P ! GM HJFA cCSFZDF\c

VF5JFDF\ VFJ[, K[P

D]N'F G\P Zo

D]N'F  G\P  !GF  lG6"IG[  VFWLG  D]N'F  G\P  Z  5ZtJ[  GLR[  D]HAGM
c VFBZL C]SD c OZDFJJFDF\ VFJ[ K[P

oo   VFBZL C]SD oo

   VF SFD[ VFZM5L  DC[gN=EF. V\AF,F, ;M,\SL4pPJPVFP 5]bT4 WD[" o

lCgN]4  W\WM  o  J[5FZ4ZC[JF;L  o  GFGM  9FSMZJF;4  lGSM,  UFD4  lGSM,4

VDNFJFNGFVMG[   WL   G[UMXLI[A,  .g:8=]D[g8  V[S84  !((!  GL  S,D  

!#( D]HA lX1FF5F+ U]GFDF\ lS|DLG, 5|M;LHZ SM04 !)*#GL S,D Z55sZf

VgJI[ TS;LZJFG 9ZFJJFDF\ VFJ[ K[P

  VFZM5LG[  ;HF  SZTF\  VUFp  T[  ;\NE["  ;F\E/JF  H~ZL  H6FT]\  CMI

VFZM5LG[ ;HF V\U[ ;F\E/JF ;FZ]P

TFZLB o _&P_ZPZ_Z$

VDNFJFNP    ( P. J. CHAUDHARI )

 Addil. Chief Metropolitan Magistrate,

     Negotiable Instruments Act Court No.34

   Ahmedabad.  Code: GJ 01032
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;HF AFAT[ D]<TJL ZBFIF AFN GM C]SD

 OZLIFN51F TZO[  T[VMGL DF{lBS N,L,DF\  ZH]VFT SZ[, S[4  VF SFDGF
VFZM5LV[  OZLIFNLGF  SFIN[;ZGF  ,[6F\  R]SJ[,  GYLP  VFZM5LGL  S;]ZGF
SFZ6[ OZLIFNLG[ CF,GL OZLIFN SZL ;DU| SFI"JFCLDF\ EFU ,[JFGL OZH 50[,
K[P H[YL VFZM5LG[ DCtTD ;HF SZL4 OZLIFNLG[ YI[, GF6F\SLI G]SXFG ;\NE"[
J/TZ V5FJJF VZH U]HFZ[, K[P    

VFHZMH VFZM5L CFHZ ZC[, GYL4 H[YL VFZM5L TZO[ SM. ZH]VFT GYLP

VF  TASS[  GFDPU]HZFT  CF.SM8"GF\4  Sharad  Jethalal  Savla  v.  State  of

Gujarat 2017(3) GLH 146GF R]SFNFGF\ 5[ZFvZ5 G[ wIFG[ ,[JM VUtIGM K[P

25.  However,  the  judgment  that  the  learned  Magistrate  may
pronounce in the absence of the accused by itself will not vitiate
the judgment. Sub-section (7) of Section 353 of the Cr.P.C. clearly
lays down that no judgment delivered by any criminal court shall
be deemed to be invalid by reason only of the absence of any
party.

p5ZMST SFINFSLI 5lZl:YlTG[ wIFG[ ,[TF\4 VNF,T SM.56 51FSFZGL

U[ZCFHZLDF\  HHD[g8qR]SFNM HFC[Z SZL XS[  K[P  lS|P5|MP  SM0GL S,Dv#5#YL

VNF,TG[ VF ;tTF 5|F%T YFI K[P CF,GM S[; D],TJL ZFBJF DF8[  Z[S0" p5Z

SM. JFHAL SFZ6 p5,aW GYLP CF,GM S[; OZLIFN51F[  lGoX\S56[ 5]ZJFZ

SZ[, K[P CF,GM S[; 36M H]GM K[P VFZM5LGL U[ZCFHZLDF\ R]SFNM HFC[Z SZJFYL

gIFIGM  C[T]  ;Z[  T[D  CMJFG]\  V+[GL  VNF,TG\]  :5Q856[  DFGJ]\  K[P

G[UMlXI[A,  .g:8|]D[g8  V[S8v!((!  GL  S,Dv!#(GL  5LG,  

5|MlJhGG[  wIFG[  ,[TF\4  VFZM5LG[  ;HF SZJFDF\  VFJ[  TYF OZLIFNLG[  J/TZ

V5FJJFGM  C]SD  SZJFDF\  VFJ[  TM4  gIFIGM  C[T]  ;Z[  T[D  CMJFG]\  V+[GL

VNF,TG]\:5Q856[ DFGJ]\ K[P H[YL4 gIFIGF\ lJXF/ lCTDF\ GLR[ D]HA VFBZL

C]SD SZJFDF\ VFJ[ K[P 
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oo  VFBZL C]SD oo

s!f VF SFD[  VFZM5L  DC[gN=EF. V\AF,F, ;M,\SL4pPJPVFP 5]bT4 WD[" o
lCgN]4  W\WM  o  J[5FZ4ZC[JF;L  o  GFGM  9FSMZJF;4  lGSM,  UFD4  lGSM,4
VDNFJFNGFVMG[   WL  G[UMXLI[A,  .g:8=]D[g8  V[S84   !((!  GL  S,Dv
!#( D]HA lX1FF5F+ U]GFDF\ lS|DLG, 5|M;LHZ SM04 !)*#GL S,D Z55sZf
VgJI[ TS;L;JFG 9ZFJL T[VMG[ _!sV[Sf JQF"  V[8,[ S[ s!Z DF;f GL ;FNL
S[NGL ;HF OZDFJJFDF\  VFJ[ K[P VFZM5LG[ VF U]GF ;AA SM. V,FINM N\0
SZJFDF\ VFJTM GYLP

sZf S|LDLG, 5|M;LHZ SM0GL S,D #5*s#f VgJI[  VF SFDGF p5ZMST
VFZM5LG[ V[JM VFN[X SZJFDF\ VFJ[ K[ S[4 T[D6[ VF SFD[  TSZFZL R[SGL   S],
ZSD ~FP!#4__4___qvsT[Z  ,FB ~l5IF 5]ZFf  _) 8SFGF jIFH ;FY[  VF
SFDGF OZLIFNLG[ J/TZ TZLS[ VF C]SD TFZLBYL lNGv&_ DF\ R]SJL VF5JFP
HM  VFZM5L   VF  ZSD  lNGv&_  DF\  OZLIFNLG[  R]SJL  GCL\  VF5[  TM  VF
SFD[ VFZM5LG[ JW] _# s+6f DF;GL ;FNL S[NGL ;HF OZDFJJFDF\ VFJ[ K[P

s#f VFZM5LGF HFDLGBT TYF HFTD]RZSF VFYL ZN SZJFGM C]SD SZJFDF\
VFJ[ K[P

s$f VFZM5L VFHZMH GFDPVNF,TDF\ CFHZ G CMI4 VFZM5L lJ~wW ;HFGF
VD, DF8[ JMZ\8 .:I] SZJFGM C]SD SZJFDF\ VFJ[ K[P 

s5f VFZM5L  CFHZ  YI[YL  lS|lDG,  5|Ml;hZ  SM0GL  S,Dv#&#
VgJI[ R]SFNFGL V[S GS, lJGFD}<I[ TFtSF,LS 5]ZL 5F0JLP

   C]SD  VFHZMH  TFP_&9'L4  DFC[vO[A|]VFZL4;G[  Z_Z$  GF  ZMH  B]<,L
VNF,TDF\ JF\RL ;\E/FJL HFC[Z SIM"P

TFZLB o _&P_ZPZ_Z$

VDNFJFNP    ( P. J. CHAUDHARI )

 Addil. Chief Metropolitan Magistrate,

     Negotiable Instruments Act Court No.34

   Ahmedabad.  Code: GJ 01032


