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para : 11. The use of the phrase "until the contrary is proved" in
Sec. 118 of the Act and use of the words "unless the contrary is
proved" in Sec. 139 of the Act read with definitions of " may
presume" and "shall presume" as given in Sec. 4 of the Evidence Act,

makes it at once clear that presumptions to be raised under both the
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provisions are rebuttable. When a presumption is rebuttable, it only
points out that the party on whom lies the duty of going forward
with evidence, on the fact presumed and when that party has produced
evidence fairly and reasonably tending to show that the real fact is
not as presumed, the purpose of the presumption is over. The accused
in a trial under Sec. 138 of the Act has two options. He can either
show that consideration and debt did not exist or that under the
particular circumstances of the case the non-existence of
consideration and debt is so probable that a prudent man ought to
suppose that no consideration and debt existed. To rebut the
statutory presumptions an accused is not expected to prove his
defense beyond reasonable doubt as is expected of the complainant in
a criminal trial. The accused may adduce direct evidence to prove
that the note in question was not supported by consideration and
that there was no debt or 1liability to be discharged by him.
However, the Court need not insist in every case that the accused
should disprove the non-existence of consideration and debt by
leading direct evidence because the existence of negative evidence
is neither possible nor contemplated. At the same time, it is clear
that bare denial of the passing of the consideration and existence
of debt, apparently would not serve the purpose of the accused.
Something which is probable has to be brought on record for getting
the burden of proof shifted to the complainant. To disprove the
presumptions, the accused should bring on record such facts and
circumstances, upon consideration of which, the Court may either
believe that the consideration and debt did not exist or their non-
existence was so probable that a prudent man would under the
circumstances of the case, act upon the plea that they did not
exist. Apart from adducing direct evidence to prove that the note in
question was not supported by consideration or that he had not
incurred any debt or liability, the accused may also rely wupon
circumstantial evidence and if the circumstances so relied upon are
compelling, the burden may likewise shift again on to the
complainant. The accused may also rely upon presumptions of fact,
for instance, those mentioned in Sec. 114 of the Evidence Act to
rebut the presumptions arising under Secs. 118 and 139 of the Act.

The accused has also an option to prove the non-existence of
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consideration and debt or liability either by letting in evidence or
in some clear and exceptional cases, from the case set out by the
complainant, that is, the averments in the complaint, the case set
out in the statutory notice and evidence adduced by the complainant
during the trial. Once, such rebuttal evidence is adduced and
accepted by the Court, having regard to all the circumstances of the
case and the preponderance of probabilities, the evidential burden

shifts back to the complainant,...
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ds:i] Asaioll A8l 2Rlell 28] ol Ag 2RI slef oivg dlda
ai®fl. 21 asA3] As ARAE] WA 541 3d 21 A 243 ARIYIA dHall

5. 212141 ¥21Ad O dHal U dldd 8 5 ARMIA ddall [FH24 Hol]

[QA1¥]ail Yot HERIG AS AHIUA] Aol d ediRl d SFuIE] uRl usiUd 8.
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WRg Al GiAUIdal A1Gid 51 HIZ2 ARIUIRA GiéIdall SIE A18EA AIdIE
GUR duRld ai®fl. ¥ AR $3d S&al 2Ac &I dl AAIA dol YR
SAI HIZ GiUIdoll HIBE ]S HolX] [AAI%], S ddHoll Yoi HRlal AIdIE
GUR duRddl ¥1gdl &dl ug ddl sig siRidie]l 2HRIUIuA sa1Hi 2419d
o®fl. dgAi AR sAu1El Rl suie aslsd yxolail ¥ dllQi
13 divl 301 dldd 8 d d21A s2lu1Ela 242116 Ysdl 2H0a &y d
A uel slg Yridl 388 GuR % 31 usd oiefl.  ARIIRA s3lRuIEa
sl Andd] guid oiel #0d & d oleddd] ugivl AU 8 d [o1:2is
8 ol d uelxu sAdl ausidl dgf AdiAi 2419d &ly ddl el ARIlal
SIS AIHIY GiAU1d ol€].

gy s3I ARIVIUA Gae dud SAIHi A1dd & ¥ AU
AdiAHi 2419 dl ddi vl AHARIVIRA s3lule &slsd [AResofl &slsdl 385
GUR dI9dIHi [o1vs0 8d 8. Bae dUlAHi dsRI3] As dicid del s3JyIE]
wiAefl dlgd o Aol dvll A10d ugix alicid uel Ylulesed 2Als
uidofldlél  yxotoll  aHiell sl ddl wdl 3ss GuR  didl
SARUIEUA SUIHT 2419d A820fl SAH 13E oll JojHlallof Visal Sl Slef
WRId] AARIYIUI 2% §3] A5d o] 5 ¥l s3uIEUIall Sy RUSI Gel
Y ©.

g A1 I3 AR dHell Ag.24.41 FARUElD Aluidl %
o€l ol sAUIE 65ISA HYGloll Sl YR YA ol€fl Vol A€
2830l URd Ysdell U2 A1 Ael s3la As wd o2l dY sl S

8 U ¥R SAUIEUA Aol HIfUIS el £2d1¥] YRIU1AT as] 2% &Jd
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AHiS—A3 2al Ais—1r digi] RN dvfl 210 uslu Yol &idall
sidofl dsAI] As ARMIRA s2uIElofl siuEA0l Al 28361 Ysael
U2 AUd 8 dg s3uIEu 385 GWR [oi:Risull YRR s3] Asdl &l
Aal ARIIUA s2lAIEUiall SAHHT S3NRUIElS Bde dulAi, 20191E BUR
WRId1 A1] & eijuIdall A18€ duiRd] Iaiéd Y19l 2 s3] AsdIni foivgm
B &1 AR &ldall dsA3] As sNUIEloll sRIEA0( ALl 280 Ysd]
Aludl Hi2 AR ddell [oieiididl vidioll .48l s3la 24I1UdIg
sARueual oflRilos Jxsaoid Ald siB2 YRAR s3] ASH & dY ]
AHEIAS] HIolg 8.

qgHi A1 s1A sARAIEUR As Aedldl] oiidl uel ARIle 24 1udii
AHAA 8 ¥ olldlA 21 sIA Ais 0 Yl Y 8. F aldlA I SIHall
ARl ddoll ARl 2l uRI AR0tiA §2NAIE] edRl %).41.9]. Uied]
AHIUUIHI A19d & ol A ollZlA o1l 2-dd 8. i1 ollZ]A o1l 2141 Gllg
AR 2§ sARUIEl aildluai ¥RIIRU Y¥Oio) dcdal S3A &) dY 38S
GuR A19d a&fl. 241 oliglA dAIRT AdIAHi 2419 dl dHi &ldall dASA?
Asol] 2530fl Hidlel] Sl 2ure BeAU 8. dgHi ARIUIRA oflElAall slef
¥diol uel AHAud oefl. Il vAseofl FdAUIgB P WRUR oIl
AHRIUlotl ARAI 2ol VRN 2ARalIA A1UdIHI A41Ad &I dl d allElA o]
-] ARIR. HRI 818 GUell SAHI ULl ARIMd olidlRt o] 213d
2011 dY Hisldlal SRLI 28 8,

A SIA 5A0] 35S AU AdIAHI 2419 dl, AR H1A dIRe s13dIof]

&SH Ad 8 dg A¥sIH Adl A iR 8. 241 513 ARMlA dHall
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oAl edld sdlofl WRdl el @ixoll ds wHAA eldl ©di
ARG sl i1d aiefl 5 edld s3d alell. 211 s1A dsRA2 Vs
ARl 5ol Yot ARIUlall (#2401l Yoial AHIUA &dl Aol dl 4l
aseii] As aldall sARUIE] uRd sdl Ad AR d Acid vl siY eslsd
oAIdall A1BE dUI] 35S BU dIdUIHi AR AHARIYIUL (aivsn 2Bd
8 ol AARIlall Ululose2 2115 WA HIZ] Jycioll ciu1dall A1 A
SIA sAIEU Aol Y Sl dHIH YRIUIRAY] dsA3] Asoll sHe|
siuEAe] Al ARl wA Adig olis] usg &g d [o:Risual
212d § oflAlos Axaleid A1d SIB2 YAUR 53 ASA &ldig] HIR Hiolg 8.
¥ef] sAlu1eua 2RI ([AResioll 524 [o1:isULl 241(Cid s3] ASA 8.

AIH, 385 GUR AHIAd AHA YRAdlal AHIUIR A1 SIHall ARIUIA 24|
SiHall dsAI] s sIuEARl] €9/ wdIGierR] uRYEl sl HI2 AHIUA &l
dg Hloldlg] 28 8. a2NMNJcid gorgRoe As2all SHH—1U¢ Vial A3E ail
2223 MxsH2Aol cogent & convincing Adlscuel] i s
YUIGER] ARIUlofl & 210l A HI2 ARIUIRA 22U al [AUA[c1 Hio
AVl 2SI Ad] visollcHs YRIA] AU S, olIHER HUHSIE IR
A AL AR, 09U AARAl. Rvo U¥ Wil &l dRuIgHR (4.

[QoRugiRloll Ysieldi Adce Wi ¢,c,90 Hi ol Y¥o sAYUIHI

A1dd 8.

8. We have heard the learned counsel appearing for the appellant as
also the learned counsel appearing for the respondent. The complainant
has alleged that the money (loan) was advanced to the defendant on 20-
05-2006 in relation to which the cheque was issued to him by the
defendant on 16-01-2007. The cheque was for Rs.5 lakhs only, bearing
No.822408. It is of great significance that the cheque has not been
disputed nor the signature of the defendant on it. There has been some
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controversy before us with respect to Section 139 of Negotiable
Instruments Act as to whether complainant has to prove existence of a
legally enforceable debt before the presumption under Section 139 of
the Negotiable Instruments Act starts operating and burden shifts to
the accused. Section 139 reads as follows:

“139. Presumption in favour of the holder-It shall be presumed,
unless the contrary is proved, that the holder of a cheque received
the cheque of the nature referred to in Section 138 for the discharge,
in whole or in part, of any debt or other liability.”

9. This Court has held in its three judge bench judgment in Rangappa
v. Sri Mohan, (2010) 11 SCC 441:

“The presumption mandated by Section 139 includes a presumption that
there exists a legally enforceable debt or 1liability. This is of
course in the nature of a rebuttable presumption and it is open to the
accused to raise a defence wherein the existence of a 1legally
enforceable debt or liability can be contested. However, there can be
no doubt that there is an initial presumption which favours the
respondent complainant.”

10. Therefore, in_ the present case since the cheque as well as the
signature has been accepted by the accused respondent, the presumption
under Section 139 would operate. Thus, the burden was on the accused
to disprove the cheque or the existence of any legally recoverable
debt or 1liability. To this effect, the accused has come up with a
story that the cheque was given to the complainant long back in 1999
as a security to a loan; the loan was repaid but the complainant did
not return the security cheque. According to the accused, it was that
very cheque used by the complainant to implicate the accused. However,
it may be noted that the cheque was dishonoured because the payment
was stopped and not for any other reason. This implies that the
accused had knowledge of the cheque being presented to the bank, or
else how would the accused have instructed her banker to stop the
payment. Thus, the story brought out by the accused is unworthy of
credit, apart from being unsupported by any evidence.

AIH olIHER YUH SIS BRARUI Y¥01 WRAR AS A8l daidl el
AR 2dIsa 53d &, IR As SIF SIRIEAQ AR, § FUIHER]
HIZ AIUdIH] A1Ad at@f] dg Ya1R sdlofl ¥dicielR] 2RIl 8. &idail
sAHI ARVl ¥ oipIY defol 2419 & A Aseoll sdH 13¢ ofl YxsHRlal
ol i€ sdl Hioy AVl AsR Adl [Aduoflu YAl aiefl. 1 SiHail
ARIUIRA Aol 211 2820f] SEH 19¢,13E H¥Gloll §RAUIElS] dELIall

AojHlailal o2 sdl AdISRS YRId] 2% 53d a1&f] 20l JojHlailg] Visal
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s3c o], 241 AN2NAHI ARIVIA §RYUIEA 11U §2NAIE HYXGHoll dSRA3]
As sRAUIElA sRIEARA Al oflsaid] 2830fl Ysaell Ve »d &ldig
WRAR HloldIH] 2419 8 . ¥€/] a9, gogHoe As2oll SHH—13< ofl dHINH
dcdl A1lcid adl &, ARIIRA aoNRflFdeid gogHoe Aseall saH—
3¢ 860Nall [R1211ul2t 2oll A1RRA] & %€/l HEI of. q ol ¥UIG '&GSRHI’
AIUYIH] 2A1dd 8.

Yl oi. 2

Hel o. il [aefual uiEllol Hel of. 2 WRed ol yoiofl
"R §SH T S9N A1 .

2t A gsAH
Al s1A AR HBog I daiidid A)as],G.9.2141. Yud, gl :
[Bog, dell : Aur,RedRf : ool &ISRUIA, [asid 21H, [asid,
AHHEIdIE A €l adNldoid gorgioe As2, ¢ ofl sAA
13¢ Y¥ol [Ri211u12l Yol1Ai [safloic Wil sis, 1cW3dll sad uu(R)

AHod dsA1Rdlol SAUYIH] 2419 8.

ARl 4% sl 221G d Aed Aieindl ¥3R] wRIg &l

AHRIUla A% 243 AiHNdl AR,

diFlW : 05.02.20%

AHHEIYIE. (P. J. CHAUDHARI)
Addil. Chief Metropolitan Magistrate,

Negotiable Instruments Act Court No.34

Ahmedabad. Code: GJ 01032



JUDGEMENT 20 C.C. NO. 3200366/2016

A%l alioid Hedd] 11 HIE oll §SH

sAuIeUt dE dloll HIfbis edldai /R Sd 5, 1 SiHoall
ARIURA gu1€loll sIRUEAB?IT ARIT YSAd ot@fl. 2RIl6ll 5201
s1R0I s3A1ElA slcdl s2lau1e 53 AHAY siRAdIglHI 121 Adlol] $2% uSd
8. ¥ ARIUla HecaH A1 831, sARUIElS &Ad ollliS]Y ofsUle AeA
AR AU % IAYRA 8.

A1%1% AR 8192 28 o1efl, ¥/l ARI] % S 21d o],

Al dAGISS oflH.2¥RId &l1g518ali, Sharad Jethalal Savla v. State of
Gujarat 2017(3) GLH 146011 YSIEloli WA—U ol &lial Ad] H2ARall .

25. However, the judgment that the learned Magistrate may
pronounce in the absence of the accused by itself will not vitiate
the judgment. Sub-section (7) of Section 353 of the Cr.P.C. clearly
lays down that no judgment delivered by any criminal court shall
be deemed to be invalid by reason only of the absence of any

party.
GWRlsd sIREISIA uRR(dad el Adi, MEIAA SITURI UiSIR0l]

AR&19RNHI w¥Hc2 /YSIEl %18 $3| AS . [5.Ul. sisdll sdH—3u3e]
AEIGdDl Al Acdl Ud YR 8. &idall 5 YAdd] gudl HI2 385 GUR
Sig dixol]l sREl Gudcd oell. aidel s SAUIEUR [o1:RISURT YuIR
S3d 8. gldall 54 g Yoll 8. ARl & 193031 YSIE ¥182 suU1€]]
oAUl &g A2 dH &ldig] uofl AUEIAde] RuUeuURl Hlold 8.
AANRIVeid  gogloe Ase—1¢c ol sad—-a3¢dl log

WI[d%oial ela Adi, AHARIla A%l sAIHT A1 dI sAAIEla dndR
AUIdloll gSH SAUIHI AHIA dl, oAl &g A2 dH &ldlg] o]
AHEIAdoRUr UL Hiold 8. ¥/, oot (A1) (2t of|A Y01 24 1u13]

ESH SAUIHI 419 8.
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(1) 211 s13 AR HBoge I didId AES],G.49.241. Yud, 93 :
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13¢ Y¥ol [Ri211u12l ot1Ai [5afloic Wil SIS, 1cW3dll sa uu(R)
AHodd dsAlAdlal 5] d=ilal o (As) 9 Aed 5 (AR HIA) ofl A€l
seofl A%l sAHIAUIHT 2419 8. ARIUlAl 241 Yol A SIS AAIRIED €5
11 AH14d] o1€f].
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28H 31.13,00,000/—(dR @Iy 3[UAI YI) oC 2Sloll UI%¥ A A
sidoll S3RAIElS R dR)S 211 gsH dRIveEl (Eai—F0 Hi Ysdl AHiual.
ol ARl 21 84 [€ai—50 Hi s3UIElA Ysdl oel 21U dl 4l
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A1 8.
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AUHA HI2 dIR2 ¢3Y Sloll ESH SUIHI 441D 8.

(u) 2RIYl &R &Yl (BEHad WRiIBR  sisdl  sdH-393
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6SH AUIRIY d1.05gl, HIB—SYAR], R0l 207 ol A% yjcd]
AHelddHi did] dc1nid] %182 s,
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BHEIYIE. (P. J. CHAUDHARI)
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