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118. Presumptions as to negotiable instruments.
Until the contrary is proved, the following presumptions
shall be made:

(a) of consideration. that every negotiable
instrument was made or drawn for consideration, and that
every such instrument, when it has been accepted,
indorsed, negotiated or transferred, was accepted,
indorsed, negotiated or transferred for consideration;

(b) as to date. that every negotiable instrument
bearing a date was made or drawn on such date;

(c) as to time of acceptance. that every accepted
bill of exchange was accepted within a reasonable time
after its date and before its maturity;

(d) as to time of transfer. that every transfer of a
negotiable instrument was made before its maturity;

(e) as to order of indorsements. that the
indorsements appearing upon a negotiable instrument
were made in the order in which they appear thereon;

() as to stamp. that a lost promissory note, bill of
exchange or cheque was duly stamped,;

(g) that holder is a holder in due course. that the
holder of a negotiable instrument is a holder in due
course: Provided that, where the instrument has been
obtained from its lawful owner, or from any person in

lawful custody thereof, by means of an offence or fraud, or
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has been obtained from the maker or acceptor thereof by
means of an offence or fraud, or for unlawful
consideration, the burden of proving that the holder is a
holder in due course lies upon him.

139. Presumption in favour of holder. It shall be
presumed, unless the contrary is proved, that the holder of
a cheque received the cheque, of the nature referred to in
section 138, for the discharge, in whole or in part, of any
debt or other liability.
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presumed, unless the contrary 1is proved, that the



13 S1.%.61.755/2013

holder of a cheque received the cheque, of the
nature referred to in Section 138 for the
discharge, in whole or in part, of any debt or
other liability." The effect of these
presumptions is to place the evidential burden on
the accused of proving that the cheque was not
received by the complainant towards the discharge
of any liability. Because both Sections 138 and
139 require that the Court "shall presume" the
liability of the drawer of the cheques for the
amounts for which the cheques are drawn, as noted
in it 1is obligatory on the Court to raise this
presumption in every case where the factual basis
for the raising of the presumption had been
established. It introduced an exception to the
general rule as to the burden of proof in
criminal cases and shifts the onus on to the
accused. Such a presumption is a presumption of
law, as distinguished from a presumption of fact
which describes provisions by which the Court
"may presume" a certain state of affairs.
Presumptions are rules of evidence and do not
conflict with the presumption of innocence,
because by the latter all that is meant is that
the prosecution 1is obliged to prove the case
against the accused beyond reasonable doubt. The
obligation on the prosecution may be discharged
with the help of presumptions of law or fact

unless the accused adduces evidence showing the
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reasonable possibility of the non existence of
the presumed fact. (Paras 20, 21)

The distinction Dbetween the two kinds of
presumption lay not only in the mandate to the
Court, but also in the nature of the evidence
required to rebut the two. In the <case of
discretionary presumption the presumption if
drawn may be rebutted by an explanation which
'might reasonably be true and which is consistent
with the innocence" of the accused. On the other
hand in the case of a mandatory presumption "the
burden resting on the accused person in such a
case would not be as 1light as it 1is where a
presumption is raised under Section 114 of the
Evidence Act and cannot be held to be discharged
merely by reason of the fact that the explanation
offered by the accused 1s reasonable and
probable. It must further be shown that the
explanation is a true one. The words 'unless the
contrary is proved' which occur in this provision
make it clear that the presumption has to be
rebutted by proof and not by a bare explanation
which is merely plausible. A fact is said to be
proved when its existence 1s directly established
or when upon the material before it the Court
finds 1its existence to be so probable that a
reasonable man would act on the supposition that
it exist. Unless therefore, the explanation is

supported by proof, the presumption created by



15 S1.%.61.755/2013

the provision cannot be said to be rebutted.
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36. The proposition of law which emerges from the judgments referred
to above is that the onus to rebut the presumption under Section 139
that the cheque has been issued in discharge of a debt or liability is on
the accused and the fact that the cheque might be post dated does not
absolve the drawer of a cheque of the penal consequences of Section
138 of the Negotiable Instruments Act.

37. A meaningful reading of the provisions of the Negotiable
Instruments Act including, in particular, Sections 20, 87 and 139,
makes it amply clear that a person who signs a cheque and makes it
over to the payee remains liable unless he adduces evidence to rebut
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the presumption that the cheque had been issued for payment of a debt
or in discharge of a liability. It is immaterial that the cheque may have
been filled in by any person other than the drawer, if the cheque is duly
signed by the drawer. If the cheque is otherwise valid, the penal
provisions of Section 138 would be attracted.

38.If a signed blank cheque is voluntarily presented to a payee,
towards some payment, the payee may fill up the amount and other
particulars. This in itself would not invalidate the cheque. The onus
would still be on the accused to prove that the cheque was not in
discharge of a debt or liability by adducing evidence.

39. It is not the case of the respondent-accused that he either signed the
cheque or parted with it under any threat or coercion. Nor is it the case
of the respondent-accused that the unfilled signed cheque had been
stolen. The existence of a fiduciary relationship between the payee of a
cheque and its drawer, would not disentitle the payee to the benefit of
the presumption under Section 139 of the Negotiable Instruments Act,
in the absence of evidence of exercise of undue influence or coercion.
The second question is also answered in the negative.

40. Even a blank cheque leaf, voluntarily signed and handed over by
the accused, which is towards some payment, would attract
presumption under Section 139 of the Negotiable Instruments Act, in
the absence of any cogent evidence to show that the cheque was not
issued in discharge of a debt.

41. The fact that the appellant-complainant might have been an Income
Tax practitioner conversant with knowledge of law does not make any
difference to the law relating to the dishonour of a cheque. The fact that
the loan may not have been advanced by a cheque or demand draft or a
receipt might not have been obtained would make no difference. In this
context, it would, perhaps, not be out of context to note that the fact
that the respondent-accused should have given or signed blank cheque
to the appellant complainant, as claimed by the respondent-accused,
shows that initially there was mutual trust and faith between them.

42. In the absence of any finding that the cheque in question was not
signed by the respondent-accused or not voluntarily made over to the
payee and in the absence of any evidence with regard to the
circumstances in which a blank signed cheque had been given to the
appellant-complainant, it may reasonably be presumed that the cheque
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was filled in by the appellant-complainant being the payee in the
presence of the respondent-accused being the drawer, at his request
and/or with his acquiescence. The subsequent filling in of an unfilled
signed cheque is not an alteration. There was no change in the amount
of the cheque, its date or the name of the payee. The High Court ought

not to have acquitted the respondent-accused of the charge under
Section 138 of the Negotiable Instruments Act.
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15. The apparent intention is to ensure that not only the offender is

punished, but also ensure that the complainant invariably receives the
amount of the cheque by way of compensation under section 357(1)(b)
of the Code. Though a complaint under section 138 of the Act is in
regard to criminal liability for the offence of dishonouring the cheque
and not for the recovery of the cheque amount, (which strictly
speaking, has to be enforced by a civil suit), in practice once the
criminal complaint is lodged under section 138 of the Act, a civil suit is
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seldom filed to recover the amount of the cheque. This is because of
the provision enabling the court to levy a fine linked to the cheque
amount and the usual direction in such cases is for payment as
compensation, the cheque amount, as loss incurred by the
complainant on account of dishonour of cheque, under section 357(1)
(b) of the Code and the provision for compounding the offences under
section 138 of the Act. Most of the cases (except those where liability
is denied) get compounded at one stage or the other by payment of
the cheque amount with or without interest. Even where the offence is
not compounded, the courts tend to direct payment of compensation
equal to the cheque amount (or even something more towards
interest) by levying a fine commensurate with the cheque amount. A
stage has reached when most of the complainants, in particular the
financing institutions (particularly private financiers) view the
proceedings under section 138 of the Act, as a proceeding for the
recovery of the cheque amount, the punishment of the drawer of the

cheque for the offence of dishonour, becoming secondary.

16. Having reached that stage, if some Magistrates go by the
traditional view that the criminal proceedings are for imposing
punishment on the accused, either imprisonment or fine or both, and
there is no need to compensate the complainant, particularly if the
complainant is not a 'victim' in the real sense, but is a well-to-do
financier or financing institution, difficulties and complications arise. In
those cases where the discretion to direct payment of compensation is
not exercised, it causes considerable difficulty to the complainant, as
invariably, by the time the criminal case is decided, the limitation for
filing civil cases would have expired. As the provisions of Chapter XVII
of the Act strongly lean towards grant of reimbursement of the loss by
way of compensation, the courts should, unless there are special

circumstances, in all cases of conviction, uniformly exercise the power
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to levy fine upto twice the cheque amount (keeping in view the cheque
amount and the simple interest thereon at 9% per annum as the
reasonable quantum of loss) and direct payment of such amount as
compensation. Direction to pay compensation by way of restitution in
regard to the loss on account of dishonour of the cheque should be
practical and realistic, which would mean not only the payment of the
cheque amount but interest thereon at a reasonable rate. Uniformity
and consistency in deciding similar cases by different courts, not only
increase the credibility of cheque as a negotiable instrument, but also

the credibility of courts of justice.

17. We are conscious of the fact that proceedings under section 138 of
the Act cannot be treated as civil suits for recovery of the cheque
amount with interest. We are also conscious of the fact that
compensation awarded under section 357(1)(b) is not intended to be
an elaborate exercise taking note of interest etc. Our observations are
necessitated due to the need to have uniformity and consistency in
decision making. In same type of cheque dishonour cases, after
convicting the accused, if some courts grant compensation and if some
other courts do not grant compensation, the inconsistency, though
perfectly acceptable in the eye of law, will give rise to certain amount
of uncertainty in the minds of litigants about the functioning of courts.
Citizens will not be able to arrange or regulate their affairs in a proper
manner as they will not know whether they should simultaneously file
a civil suit or not. The problem is aggravated having regard to the fact
that in spite of section 143(3) of the Act requiring the complaints in
regard to cheque dishonour cases under section 138 of the Act to be
concluded within six months from the date of the filing of the
complaint, such cases seldom reach finality before three or four years
let alone six months. These cases give rise to complications where civil

suits have not been filed within three years on account of the
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pendency of the criminal cases. While it is not the duty of criminal
courts to ensure that successful complainants get the cheque amount
also, it is their duty to have uniformity and consistency, with other

courts dealing with similar cases.
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