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139. Presumption in favour of holder.—It shall be
presumed, unless the contrary is proved, that the
holder of a cheque received the cheque, of the nature
referred to in section 138, for the discharge, in whole
or in part, of any debt or other liability.
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20. Inchoate stamped instruments.—Where one
person signs and delivers to another a paper stamped
in accordance with the law relating to negotiable
instruments then in force in 1[India], and either
wholly blank or having written thereon an incomplete
negotiable instrument, he thereby gives prima facie
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authority to the holder thereof to make or complete,
as the case may be, upon it a negotiable instrument,
for any amount specified therein and not exceeding
the amount covered by the stamp. The person so
signing shall be liable upon such instrument, in the
capacity in which he signed the same, to any holder in
due course for such amount; provided that no person
other than a holder in due course shall recover from
the person delivering the instrument anything in
excess of the amount intended by him to be paid
thereunder.
AIH, SHH—20 AgAR WUR SIF RUlsdA A8l slal sl vl ud

ANE &I, IR d Uid d2iddiol] A&iofsH 8RSl ¥UIGER] HAA & ol
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118.Presumptions as to negotiable instruments.
Until the contrary is proved, the following
presumptions shall be made:
(a) of consideration. that every negotiable
instrument was made or drawn for consideration,
and that every such instrument, when it has been
accepted, indorsed, negotiated or transferred, was
accepted, indorsed, negotiated or transferred for
consideration;
(b) as to date.that every negotiable instrument
bearing a date was made or drawn on such date;
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(c) as to time of acceptance.that every
accepted bill of exchange was accepted within a
reasonable time after its date and before its
maturity;
(d) as to time of transfer.that every transfer of
a negotiable instrument was made before its
maturity;
(e) as to order of indorsements. that the
indorsements appearing upon a negotiable
instrument were made in the order in which they
appear thereon;
(f) as to stamp.that a lost promissory note, bill of
exchange or cheque was duly stamped;
(g) that holder is a holder in due course.that
the holder of a negotiable instrument is a holder in
due course: Provided that, where the instrument
has been obtained from its lawful owner, or from
any person in lawful custody thereof, by means of
an offence or fraud, or has been obtained from the
maker or acceptor thereof by means of an offence
or fraud, or for unlawful consideration, the burden
of proving that the holder is a holder in due course
lies upon him.
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15. Insofar as the question of disclosure of necessary particulars
with regard to the issue of notice in terms of proviso (b) of
Section 138 of the Act, in order to enable the Court to draw
presumption or inference either under Section 27 of the G.C. Act
or Section 114 of the Evidence Act, is concerned, there is no
material difference between the two provisions. In our opinion,
therefore, when the notice is sent by registered post by correctly
addressing the drawer of the cheque, the mandatory requirement
of issue of notice in terms of Clause (b) of proviso to Section
138 of the Act stands complied with. It is needless to emphasise
that the complaint must contain basic facts regarding the mode
and manner of the issuance of notice to the drawer of the cheque.
It is well settled that at the time of taking cognizance of the
complaint under Section 138 of the Act, the Court is required to
be prima facie satisfied that a case under the said Section is
made out and the aforenoted mandatory statutory procedural

requirements have been complied with. It is then for the drawer
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to rebut the presumption about the service of notice and show
that he had no knowledge that the notice was brought to his
address or that the address mentioned on the cover was incorrect
or that the letter was never tendered or that the report of the
postman was incorrect. In our opinion, this interpretation of the
provision would effectuate the object and purpose for which

proviso to Section 138 was enacted, namely, to avoid

unnecessary hardship to an honest drawer of a cheque and to
provide him an opportunity to make amends.

16. As noticed above, the entire purpose of requiring a notice is
to give an opportunity to the drawer to pay the cheque amount
within 15 days of service of notice and thereby free himself from
the penal consequences of Section 138. In Vinod Shivappa
(supra), this Court observed: One can also conceive of cases
where a well intentioned drawer may have inadvertently missed
to make necessary arrangements for reasons beyond his control,
even though he genuinely intended to honour the cheque drawn
by him. The law treats such lapses induced by inadvertence or
negligence to be pardonable, provided the drawer after notice
makes amends and pays the amount within the prescribed period.
It is for this reason that Clause (c) of proviso to Section 138
provides that the section shall not apply unless the drawer of the
cheque fails to make the payment within 15 days of the receipt

of the said notice. To repeat, the proviso is meant to protect

honest drawers whose cheques may have been dishonoured for

the fault of others, or who may have genuinely wanted to fulfil
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their promise but on account of inadvertence or negligence failed

to make necessary arrangements for the payment of the cheque.

The proviso is not meant to protect unscrupulous drawers who
never intended to honour the cheques issued by them, it being a

part of their modus operandi to cheat unsuspecting persons.
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