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IN THE COURT OF JUDICIAL MAGISTRATE NO. I AT TINDIVANAM
Present: Smt. M.Elavarasi, M.L.,
Judicial Magistrate No. I, Tindivanam

Dated on Monday, this the 30" day of March 2026

S.T.C.No.

323 of 2022

(CNR No.TNVP10-000505-2022)

SI. NO. CASE NO. STC No. 323 OF 2022

1 Complainant Address R. Jayamoorthi,
S/o. Rajavel,
No. 420, Eswarankoil Street,
Singanur Village and Post,
Tindivanam Taluk, Villupuram District.

2 Name of the Accused N. Coby,
S/0 Natesan
No. 61/2, 1st Floor,
Vazhudavour Road,
Kavoundarpalayam,
Pondicherry.

3 Offence 08.04.2022

4 Report of Complaint 12.05.2022

5 Apprehension of Accused |-

6 Commencement of Trial |27.12.2023

7 Close of Trial 24.02.2026

8 Sentence of Order This Court held that accused is not found
guilty under Section 138 of Negotiable
Instrument Act and acquitted U/s. 255(1)
Cr.P.C. The Bail bond executed by the
accused is ordered to be cancelled.

9 Explanation of Delay -—--

aand Remarks
10 Date of examination in-|PW1 - Chief examination on 21.05.2025 &

chief and Cross -
examination of a witness

Cross examination on 04.09.2025
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11 Date of examination of|19.01.2026
the accused under Section
313 of the Code

This case came up for final hearing in the presence of
Thiru. T.Sabari Selvan, BBM., L.L.B., and Thiru. T.M. Sivakumar, B.A., B.L.,
Learned Counsel appearing for the Complainant and Thiru.B. Pugazhendhi,
B.A., B.L., Learned Counsel appearing for the Accused. After hearing both
sides, upon perusing the records having stood over for consideration till this

day, this Court delivers the following:

JUDGMENT

Gist of Complainant’s Case:

It is stated that the complainant and accused are known to each other. On
05.10.2021 the complainant had given hand loan of a sum of Rs. 4,75,000/- to
the accused for his financial crises. The accused assured to repay the amount
within a five months or before March 2022. The accused issued a cheque dated
10.03.2022 bearing No0.483618 for a sum of Rs. 4,75,000/- drawn on State
Bank of India, Tindivanam branch. After informing the accused on 07.03.2024,
the complainant presented the cheque on 10.03.2022 in the Indian Bank,
Tindivanam and the same was dishonoured as “Funds insufficient”. The return
memo was intimiated on 11.03.2022. Inspite of repeated demands, the accused
had not repaid the cheque amount. The complainant issued legal notice dated
21.03.2022 to the accused. On 23.03.2022 the accused received the legal notice.

The accused neither repaid the amount nor made any reply. Thus the
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complainant has filed the present complaint seeking relief to take cognizance
and issue summons to the accused and after enquiry convict the accused for the
offence under section 138 Negotiable Instrument Act and order to pay the
appropriate compensation.

Upon due consideration of Complaint and other documents filed there with, this
Court satisfied that the prima facie case exists and taken cognizance for offence
under Section 138 Negotiable Instrument Act against the accused and issued
summons to the accused. On appearance of accused before this Court, copy of
the complaint along with the documents served of free of cost to the Accused.
After sufficient time, substance of accusation for offence u.s 138 Negotiable

Instruments Act explained to the accused and questioned, the accused stated as

'@Hs APSSDHGID TeTsGD FDLHHD Seocmeo. USTISTTEHT Wi 6165rGm
@ flwng). 6TeoTEHED DUIHSEGD 6THS O&T(HHes0 abisIib Seoemev. Then

case posted for complainant side evidence.

Evidence adduced on both sides:

The complainant has examined himself as PW-1 and marked documents Ex.P-1

to P-6. No evidence adduced by the accused.

After complainant side evidence completed, the accused was questioned about

the incriminating materials under section 313(1)(b) of CrPC, the accused

replied as "sr@smemevcmw ysmisTfiib @sr(hHssaildoemoo, urarig &G&flulldo
Dpon&SHLINL b Q&r[HSCs6r. ysmstrflb aeard® GonHidsdo aumbisdo

&doomeo’ The accused has not adduced any evidence even after provided

sufficient time, then the defence side evidence has been closed.
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5 Points for Determination:
The points to be determined in this case are:-
i Whether the complainant is entitled to claim the benefits of
presumptions provided under sections 118 and 139 of
Negotiable Instrument Act ?
ii Whether such presumptions are rebutted by the accused ?
iii =~ If rebutted, Whether the complainant prove his case

beyonhd reasonable doubt ?

6 Arguments advanced on both sides:-

6.1 The Learned counsel appeared for the complainant submitted that the
complainant gave evidence that he knows the accused. The complainant has
given the hand loan for which the accused gave cheque. It has been returned for
insufficient funds, within statutory period the complainant gave legal notice.
The father name of the accused is correct as per the knowledge of the
complainant. The father name of the accused is incorrectly mentioned that does
not invalid the demand notice and the same is curable defect. The accused
received legal notice and received. The accused has taken a defence that the
complainant has no sufficient financial capacity to advance the loan amount.
However, the complainant in the cross examination has clearly mentioned all
the sources of income. Unless the defence giving any concrete evidence, the
complainant has no onus to prove his financial capacity as per Basapalinga
case. The accused taken inconsistent defence and the same has not been proved

through proper evidence. Hence the accused has not rebutted the statutory
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presumptions and prays the Court to held the accused liable for offence under
section 138 Negotiable Instruments Act and provide compensation of double the

cheque amount.

6.2 The Learned Counsel for the accused has summitted that the proceedings under
the Negotiable Instruments Act are partially civil and partially criminal in
nature. Till issuance of statutory legal notice, the issues are civil in nature. After
issuance of demand notice, if payments not made within 15 days of receipt,
Then the issues are criminal in nature. The statutory presumption under Section
118, 139 of Negotiable Instruments are in regard to the date, time, amount
drawer of the cheque only and not the existence of legally enforceable debt. The
onus is upon the complainant to prove that existence of debt. PW1 stated that he
knows the accused through his uncle Asaithambi, the said Asaithambi was listed
as witness in the complaint. However, not been examined by the complainant.
Hence, adverse inference has to be drawn against the complainant. The
Complainant has no financial capacity to advance such loan amount. The
Complainant doesn't know when the cheque has been presented for encashment.
The date of issue of cheque is contrary to the complaint and the evidence of
PWI1. The pronote which has been allegedly obtained from the accused has not
been filed before this Court. Hence, the complainant failed to prove the
advancement of loan amount. Actually the accused has given this cheque to
Asaithambi, uncle of the complainant for other purpose which has been misused
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by the complainant. The accused need not get into the witness box to rebut the
presumption, he can rebut by cross examination of complainant side witnesses.
In this case, statutory presumption is rebutted. Thus, prays for acquittal. The
accused relied upon the following decisions in support of his defence: [2017 (1)
TLNJ CRL 12], [2013 (3) SCC 86], [2007 CRL L J 1285 (Kerala High Court)],

[AIR 2016(1) Kar R 211], [2015 (1) SCC 99].

6.3 Heard both side submissions and perused the materials placed before this

Court.

7 Appreciation of Evidence:

Whether the complainant is entitled to claim the benefits of presumptions

provided under sections 118 and 139 of Negotiable Instrument Act ?

The complainant Tr. Jayamoorthi had examined himself as PW1 and
exhibited the cheque dated 10.03.2022 bearing No0.483618 for a sum of
Rs.4,75,000/- drawn on State Bank of India,Gandhinagar Branch signed by the
accused in favour of the complainant as Ex.P1. The accused had not disputed
his signature in the cheque. The defences taken by accused is that in cheque
given to Asaithambi and not the complainant. Once the execution of cheque is
admitted, the statutory presumptions can be granted. Thus the statutory
presumptions in regard to date, amount, drawer and drawee and other
endorsements in the cheque, it is issued for legally enforceable debt is to issued

in favour of the complainant as per S:118, 139 of Negotiable Instruments Act.
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8. Whether such presumptions are rebutted by the accused ?

The Complainant Tr. Jayamoorthi examined as PW1 and examined in chief
by filing proof affidavit, in which reiterated the contents of the complaint. The
cheque dated 10.03.2022 bearing N0.483618 for a sum of Rs.4,75,000/- drawn
on State Bank of India, Gandhinagar Branch as Ex.P1, Return memo dated
11.03.2022 issued by the Indian Bank, Tindivanam branch was marked as
Ex.P2, Legal notice dated 21.03.2022 along with postal receipt was marked as
Ex.P3, acknowledgement card was marked as Ex.P4, Reply Notice was marked

as Ex.P5 and Complainant's aadhar card copy was marked as Ex.P.6.

9. In the cross examination by the defence side, PW1 stated as " ysnifléo eredreor
uflesnrib sl (h) @& (HS8I6T@6rm6dT 6T65TMIMED Ustord BaL_(H @& (HSEI6T@orm6sT.
Caum o1hs uflamoid B&sL_selleoemev eredrmmed &flgmesr. ( Fm_& uflsmrd
otcoreor  oteorm BasL_() ubled DeflGESDNT) oTeorg 2o Slevorig eueoTID
BSTepbsTeoney Baibhsg erermme Fflsnesr. Gsmll eredTUCIEDT 6T6oTEOT o}
eTedTmmeo  umesorig F@&flufleo  Heayetor_cdtumememwid. Guhulq enli 6THS
arflunefleo o eitongy orcdTMMed uNetorig F@&flufled S L mEhaTOIg  Di([HSE!
2 _6ToNg)l. &HGGOTILGOTUTEDOMIUD  6THhE SHToNIb&HTeNled 2 6Tergl 6T6OIMITed
@sflwngl. oreorg 2efleSi(Bha orSlflulledr 2o eTHHomeoT &lB. S(IHEHGD
eTedTmed & 40 &lB. @HaH@Eb. Breyb orSlfliyb Er 2o Eocdomeo
otedsroneo Fflgnesr. GsmSl eteorg 2 melleori &eoemeo erdTOMEL FflHTGIT,
wmorelledr epoold UESD. CaTils@E oreorg 2eafléd 2 meSleTiser WHmIb
O &N1551656T Eooemed 6T FHlHTST. Digoormeo @M eTeoTg 2o (HE)
aur@oustoriqw  SieuFlwibleosmeo  eTedTmed  FflHTeoT. GHMY  eTESTEBL 65T
ug bseileoemeo  eredrpned  &flgnedr. eTteTHEGD  CaTllEEGL  euwSlest
Sig UuemLuIl6d 61HS UPEHEPLD Eoemed 6TTDM6O FHlGHT6HT. 6TeoTdh @ 6ileusmu

Digitally signed
by ELAVARASI

Date:
ELAVARASI 5656 03.30
18:19:20
+0530



@onpled credromed FHSHTGT. 6TeTHE OEFTHSHNS 6THHENET THSIT 2 6TeTs)
et 17 ardsi 2 orongl, ubssHSleo GHHoms [Hleob 2 erergl. HTGST
Amiclleusmll eredrmmed Fflsnedr..cr&lfl ereorg) wMoTESIL b eumfiSiu &HL_cmeor
LOMDM 6TGOTEME0T MAUSE APSHE BHTEHH OFLIgeTeTTT TedTmmed &Fiflwedev.
orSlfl GamMuilib &sLer O&T(HSsSGuNg YGITBHTL 61l eumrhiSlGeorcorm
6TOTNed HLemIS ubm Bewewod er(pSlambisSlGorer. arSIfl  oThs
sreosSlopd  YBImBmm  eT(RSl@&N (Hbselcoomeo  eTeormmed  Fiflweveo.
@oubhmissnefled e1Hlfl 61195 smasGUIMTUD OFIGIETATIIT 6TEHTMTED 6066V,
erdlw Guiufleo emsGWITILD @FUGEC&ET(HSSTI. oThs CHSluled orhiE

mausHgl T(IRSIEET(HSSTT eresTmmed eTHIfluSledr 1qmmesTeivGUTTL 1960 NEUSH G

cm6udSl(HHGH6oTT 6T6dTMNEd Eevemev, Bedr LLIlf OFIG UGBTI, 6TEOTEHS)
SlpweaosSlihE masSl(HHs Ut mauiled emeusdSlHbBs6T. Gomulg
MeaursHoms ysnfleo GFTcsT@ooTeorm 6TSTMIED Eevemen. DiFles O\GTENESmW
Bredr  auhiSleo emausSI(HUBUeTT  eTTHT Eodoemeo. m&UWIEd  GTedT
cmausbSl(HUGUGHT 6TBTDMEd FFlHTGT..... HTG&FTEmED 61HSH CHSullc0 G&T(HSSMT
616060 10.03.2022 DicsTm @&M(HSHT. sL&GT @&n[Hes GssHlulleo erSlfl
&1B&memen O&N(héseNcoemed eradTmmed FflHmest. 10.03.2022 icsTay SlHUG
@&l @ bGuNg) U60oTLD 6&Ull6v. UGTOTLDM & @a&mHoumt U6ooTLD
Sooemeoblucsimied HT@&mTemed @&m{Hluums eredrmmed aTHIfl BsT@&FTemevemIW
sniesT Q&MHSHsTT. Dcsreonw Sleord erSIfluil b  uesTbledemed  6TEETMITED
cTooTdh@ HTBsmemov @&sM[HSs5 BaSlulleo icsTemrnwSleorGw O&FesSSIGeTT
6TGOTDTED Eo6mev. (P&Hd Hlemev &m’_FwgSleo 10.03.2022 ik M &TEFTEmED
@&nr[HEsT8 O\FTcv6eSleTGoresT, Dicstemmiusler@Go auti&ulleo & s Swsnss
@ &meoeSlyeT@eresT 6TTMTed Eeoemev, MIBT6T cuhiSluileo ©\&oIs S E@6oT6or....
e15lfl eredTeoflL b 61hS BTeVSSIID HL ST auMhSHNc06med 6T6dTMNEd Fifleoeo.
sl LUug o1Slfl eTeoTd@ HL6T O&M(HEHsGaeTiq s ES606m6e0 6T6TMITED
&flweoeo. SHs P& &E6TEHULY @&FLIWEaIsT (HID 6T6dTMT6d Fiflwedoeo
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10. The defence taken by the accused that the complainant has no such financial
capacity to advance the loan amount of Rs. 4,75,000. It is observed that during
cross examination of Pwl, he stated that he is an agriculturist doing
agriculture in his own land extent of one and half acre land and also the land
on lease basis. PW1 stated that he obtained the loan from the cooperative
society for the last 2 years, he is earning Rs. 60000/- per month and the family
expenses will be Rs. 7000 - Rs. 10,000/- per month, the loan amount is saving on

hand.

11. In the case: Crl.A.No. 1755/2010 Sanjabij Tari -Vs- Kishore S. Borcar and
another [2025 INSC 1158], the Hon'ble Supreme Court of India held that the
accused must take defence of finicial incapacity of complainant in first instance
of reply notice or through probable defence, then only the onus swift to
complainant to prove his financial capacity. As per the above decision, it has
been held that the accused as to provide the probable defence then the onus shift
to the Complainant to prove his financial capacity to advance the loan amount.
In the present case in the cross examination of PW1 by the accused various
questions in regard to the financial capacity of the complainant has been put
and no probable defence putforth by the accused in regard to the financial
incapacity of the complainant. The mere suggestion does not probabilize the
defence. Hence this Court consider the onus does not shift upon the
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complainant to prove his financial capacity. Thus, this contention is not

sustained.

12. The next contention raised by the defence side is that is no existence of legal
debt and there is no transactions between the accused and the complainant. In
this regard, it is observed that Ex.P-3 legal notice dated 21.03.2022 issued by
Tr.Subhash, Advocate on behalf of the complainant to the accused. The accused
has received the legal notice and acknowledgement card filed as Ex.P4. It is
pertinent to know that Ex.P5-Reply notice dated 20.04.2022 issued by
Tr.Puratchi Kumar Rodin Advocate to Tr.Subhash Advocate. In the reply notice
there is no reference mentioned that it has been issued in reply to the above legal
notice. In the above reply notice, complainant name, accused name has not been
mentioned. Further, the present cheque number has also not been mentioned in
the reply notice. It seems like that it is a reply to the statutory legal notice
issued under section 138 Negotiable Instruments Act. However, there are 8
cheque numbers mentioned other than the present cheque No. 483618 in this
case. The Complainant has stated that the accused issued this reply notice to his

counsel and the same has not been denied by the accused.

13. In the questioning about substance of accusation and questioning under section
313(1)(b) Cr.p.C. the accused stated that he doesn't know the complainant and

there is no transaction between them. There is the specific defence taken by the

Digitally signed
by ELAVARASI
ELAVARASI Date:
2026.03.30
18:19:34 +0530



11

accused that the present cheque has been given to Asaithambi who is an uncle of
the complainant. In the complaint, it is stated that the complaintant has informed
the accused on 07.3.2022 and depoisted cheque on 10.03.2022 for encashment.
In the cross examination Pwl has stated that cheque has been given on
10.03.2022 and the same has been deposited on the next day i.e. on 11.03.2022.
It is specially deposed by PW 1 that cheque has been given on 10.03.2022 and
on the next day the cheque has been deposited. The date of the cheque is
10.03.2022. In Ex.P2 bank return memo it is mentioned the presentation date is
10.03.2022 and the return date is 11.03.2022. Thus, it is clear that date of the
cheque and the date of presentation is 10.03.2022. The date of advancement of

loan is of 05.10.2021.

14. The Hon’ble Supreme Court of India has held in the cases Basalingappa vs
Mudibasappa AIR 2019 SUPREME COURT 1983 and Tedhi Singh vs
Narayan Dass Mahant 2022(6) SCC 735 that the standard of proof evidently is
preponderance of probabilities. Inference of preponderance of probabilities
can be drawn not only from the materials on record but also by reference to the
circumstances upon which he relies. It is not necessary for the accused to come
in the witness box to support his defence. In the present case that in the legal
notice and in complaint there is nothing mentioned about the pronote or any
other document that has been obtained at the time of loan. In the cross

examination Pw1 stated that the promisory note for amount of Rs.4,75,000 has
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been executed by the accused on the date of advancement of loan at the accused
transport office. Admittedly pronote has not been filed in this case. Without
recording any document, the complainant has advanced the loan of Rs.
4,75,000/- and after about 5 months, i.e on 10.03.2022, cheque has been
obtained from the accused, which creates serious doubt over the case of the
complainant in regard to the existence of legal debt. No prudent man will
advance such huge amount without pronote or such kind of document.
Considering the evidence of PW1, the defence taken by the accused is more
probabliesed. The stand taken by the defence that the cheque has not been given
to the complainant. Thus, the Accused has rebutted the statutory presumptions
in regard to the existence of legal debt. When the statutory presumption is
reverted by probable defence the onus of proof shifts to the complainant to
prove his case beyond reasonable doubt. In the present case, the complainant has

not proved his case beyond reasonable doubt.

15. Findings:

It is concluded that the cheque dated 10.03.2022 bearing No. 483618
drawn on State Bank of India, Gandhinagar Branch signed by the accused in
favour of the complainant was presented for encashment and returned for the
reason cited as insufficient funds. Within the period of 30 days, the complainant
has issued legal notice dated 21.03.2022. The accused has received the same and

replied by notice dated 20.04.2022. The statutory presumptions in regard to the
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endorsements of cheque granted in favour of complainant. The said presumptions
are rebuttal one. The standard of proof for rebutting the statutory presumptions is
prepondance of probabilities by raising the probable defence. In the present case,
the accused has rebutted the presumption of existence of legal debt in the cross
examination of PW1. The onus of proof shifts to the complainant to prove his
case beyond reasonable doubt. However, the complainant failed to prove the
existence of legal debt. PW1 has not proper authorization to depose on behalf of
the complainant and he has no knowledge whether he was duly authorised, what
documents filed in this case. Thus, the complainant has failed to proved its case
beyond reasonable doubt.

In result, this Court held that accused is not found guilty under
Section 138 of Negotiable Instrument Act and acquitted U/s. 255(1) Cr.P.C.

The Bail bond executed by the accused is ordered to be cancelled.

Dictated to Typist, typed by her, corrected and pronounced by me in the

open Court on this 30" day of March 2026
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List of Complainant Witness:-

P.W.1 — Tr. Jayamoorthi

List of Complainant side exhibits:-

Exhibit | Date Description Filed by | Marked |Nature
Through
Ex.P-1 10.03.2022 | Cheque No0.483618 for a PW1 PW1 Original
sum of Rs.4,75,000/-
drawn on State Bank of
India, Gandhinagar
Branch
Ex.P-2 11.03.2022 | Return memo PW1 PW1 Original
Ex.P-3 | 21.03.2022 |Legal notice along PW1 PW1 | Office Copy
with receipt
Ex.P-4 - Acknowledgement card PW1 PW1 Original
Ex.P-5 |20.04.2022 Reply Notice PW1 PW1 | Office Copy
Ex.P-6 - Copy of complainant's PW1 PW1 Xerox copy
Aadhar card

List of Defence Witness and exhibits:- Nil
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