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“15. A bare perusal of Order 39, Rules 1 and 2 clearly reveals that there is
no statutory bar against the filing of a second temporary injunction
application, provided new facts have emerged, which would warrant the
issuance of the temporary injunction in favour of the plaintiff. Thus, the
plaintiff is free to file a second application for temporary injunction
provided new facts or events make out a case in his favour. Hence, the
contention of the learned Counsel for the respondent No. 1 that a second
application for temporary injunction is non-maintainable is unsustainable. ”

ereliim Siey SHewr(bereng.

4. wrewryble GCarer e wiBdlwermd Chellappan Vs. K.P.Varughese and
another (29.05.1963) ereiin euip&Slev

“The power given to an appellate Court under Section 107 C.P.C. Is only
part of its appellate jurisdiction. It cannot be characterised as an original
jurisdiction in an appellate Court. It confers power on the appellate Judge
not only to dispose of the appeal on its merits, but also to pass any
interlocutory or incidental orders deemed necessary hi the circumstances of
the case to maintain the status quo, or to preserve the subject-matter of the
appeal till the disposal of the appeal as an original Court is empowered to
do in the case of suits before it. The incidental orders passed by an
appellate Court in interlocutory applications moved in an appeal before it
are 'orders passed in appeal' within the scope of Section 104(2) C.P.C. and
cannot therefore be appealed against.”

i Srey Ceuwigererg.

15. =21G3Cunéd wreairy lE soss5smT o wibdwearpd Murari Kumar Saraf
Vs. Sri Jagannath Shaw (25.11.1993) ereirp  euip & &led

“In the above reported case an application for temporary injunction was
moved in the suit before the Subordinate Judge and against the disposal of
that application an appeal was preferred before the District Judge. In the
said appeal the second application for temporary injunction was filed by the
appellants which was dismissed. Against the said dismissal appeal was
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preferred before the Kerala High Court. It was held there that the appeal to
the High Court against an interlocutory order passed by the Distict Judge in
an appeal under Section 104 read with Order 43, C.P.C. was incompetent
and, therefore, liable to be dismissed in limine. The Ld. Advocate
appearing for the petitioner as I have already noted has also referred to a
decision of this High Court reprorted in AIR 1975 at page 377. In my
opinion that decision has no bearing to the present case, as that case deals
with a matter where the Ld. Munsif passed an order of injunction under
Section 94(c) and (e)read with Section 151, C.P.C. pending the disposal of
an application for restoration of the suit under Order 9, Rule 9 of the C.P.C.
Now I come to the decision of the Goa High Court reported in 1975 at page
15. In that case the Goa High Court has held that an order of ad interim
injunction passed by the Appellate Court during the pendency of appeal
against dismissal of application for temporary injunction by Trial Court is
not an original order but it is "an order passed in appeal" within the
meaning of Section 104(2) and hence no second appeal lies against it. In
this case the Goa High Court followed the decision of the Kerala High
Court which I have already mentioned.”

araim Sie Searbaratensu b Seuaronsd Uflfwamear Qeuigdled, Cuaeapuil b
pSwermb, slLemer 39 &g 1 whHmbd 2 Sprewr wvalmer uffSs
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Qsrerens ser U@ Sl eTeng).
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Spame  2.9.8/2024  aNsmpememullar  Gurgy  udley Qsuiwrs Yy euenid
aearugred 05.08.1990 Gl aard @Huy QswwliuLalldeme ererm b
s S bs® Yauamrors srésL Geswviw slieaer 41 aflf 27ar S wey
snsse OQeugdreari. Carallbsrmgy Qois UInGe Seurgs eurflegrriserrer
1b e it Loy S it &enyw b Qeuig Qanhés 20.08.2021s &g &LD
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&AWL Qeviwliul herarg. w.er.gy./ o 3, 8 whmb 9 aHivaysrrisdr
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Siray Seirbhereng eTaTLSme LNES QuiTH.

18. wrawryWl® =25 BHwermd Bonder Singh and Others Vs. Nihal Singh
and Others 2004 (1) LW 706 (SC) ereirp ecup&dled

“The main question as we have already noted is the question of continuous
possession of the plaintiffs over the suit lands. The sale deed dated
9.5.1931 by Fakir Chand, father of the defendants in favour of Tola Singh,
the predecessor interest of the plaintiff, is an admitted document in the
sense its execution is not in dispute. The only defence set up against said
document is that it is unstamped and unregistered and therefore it cannot
convey title to the land in favour of plaintiffs. Under the law a sale deed is
required to be properly stamped and registered before it can convey title to
the vendee. However, legal position is clear law that a document like the
sale deed in the present case, even though not admissible in evidence, can
be looked into for collateral purposes. In the present case the collateral
purpose to be seen is the nature of possession of the plaintiffs over the suit
land. The sale deed in question at least shows that initial possession of the
plaintiffs over the suit land was not illegal or unauthorized. ”

aatn  Shey  sambaares  saawors  uffdsemsuile  weystri/
CuapenpulLreri, sripgerer 05081990 CsHuilr uvdey Qesviwurs
SlengwingSrbd STHIPTEUGTONE  JBWHESH5EEH O  erairmme)Lb,
SsaglivemLuwled wesTrT Sreur Gersded saurdarsdleo Qupsdori erew
a5 Quaib. H&Ca, LMSTTHESG WsICHTIEG s® = dargns wa gy

sruldle Qseflaurs sriLliul (herarg ereatiCp Qb8 BdHlwepd &HH SN

19. Gugib, wreasryllEe siprs s wipswerpd Rathnavathi Vs. Munda
Belchada and two others AIR 1974 Karnataka Page 120 ereirp euip&dled

“Ordinarily, where the original Court after rial records a finding that the
plaintiff is not in possession and the suit is dismissed on that ground, it
would not be a fit case for ordering temporary injunction by the appellate
Court during the pendency of the appeal. There may however be
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exceptional circumstances justifying the appellate Court in making an order

of temporary injunction. It is not possible to lay down all the circumstances

under which an order of temporary injunction can be made. Each case has

to be dealt with units own merits. It before the trial Court, the plaintiff the

plaintiff has the benefit of an order of temporary injunction untill the

disposal of the suit and before the appellate Court, he is able to show that

irreparable damage would be caused to him if the order of temporary

injunction is not continued, the appellate Court may grant an order of

temporary injunction if the equities of the case warrant the making of such

an order, while making such an order the appellate Court may impose terms

on teh appellant to safeguard the interest of the respondent if the appeal

ultimately fails”
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