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118. Presumptions as to negotiable
instruments.Until the contrary is proved,
the following presumptions shall be
made:

(a) of consideration.that every negotiable
instrument was made or drawn for
consideration, and that every such
instrument, when it has been accepted,
indorsed, negotiated or transferred, was
accepted, indorsed, negotiated or
transferred for consideration;

(b) as to date.that every negotiable
instrument bearing a date was made or
drawn on such date;

(c) as to time of acceptance.that every
accepted bill of exchange was accepted
within a reasonable time dfter its date
and before its maturity;

(d) as to time of transfer.that every transfer
of a negotiable instrument was made
before its maturity;

(e) as to order of indorsements. that the
indorsements  appearing  upon a
negotiable instrument were made in the
order in which they appear thereon;

(f) as to stamp.that a lost promissory note,
bill of exchange or cheque was duly
stamped,

(g) that holder is a holder in due
course.that the holder of a negotiable
instrument is a holder in due course:

Provided that, where the instrument has
been obtained from its lawful owner, or
from any person in lawful -custody
thereof, by means of an offence or fraud,
or has been obtained from the maker or
acceptor thereof by means of an offence
or fraud, or for unlawful consideration,
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the burden of proving that the holder is a
holder in due course lies upon him.

139. Presumption in favour of holder. It
shall be presumed, unless the contrary is
proved, that the holder of a cheque
received the cheque, of the nature
referred to in section 138, for the
discharge, in whole or in part, of any
debt or other liability.

(29). 94 A1 SIA SAI-SAi A%2NHI AAgHlollo] visat S 2d
53 ASIY A&l A4l GgjHlollof Visol §2AI HI2 YRIdlall el
Slall U2 8 al d §d 2 visol s3] ASIU A c1Gid olIHER
A4 AHelddall "[edal Jl. edid Q. aidlogell®l HoiRD

% AIR 2001 SUPREME COURT 3897 %oil YsIel 3§ s
%33 &) d o)A Yol B.

Section 139 provides that "it shall be presumed,
unless the contrary is proved, that the
holder of a cheque received the cheque, of
the nature referred to in Section 138 for the
discharge, in whole or in part, of any debt
or other liability." The effect of these
presumptions is to place the evidential
burden on the accused of proving that the
cheque was not received by the
complainant towards the discharge of any
liability. Because both Sections 138 and
139 require that the Court "shall presume"
the liability of the drawer of the cheques
for the amounts for which the cheques are
drawn, as noted in it is obligatory on the
Court to raise this presumption in every
case where the factual basis for the raising
of the presumption had been established. It
introduced an exception to the general rule
as to the burden of proof in criminal cases
and shifts the onus on to the accused. Such
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a presumption is a presumption of law, as
distinguished from a presumption of fact
which describes provisions by which the
Court "may presume" a certain state of
dffairs. Presumptions are rules of evidence
and do not conflict with the presumption of
innocence, because by the latter all that is
meant is that the prosecution is obliged to
prove the case against the accused beyond
reasonable doubt. The obligation on the
prosecution may be discharged with the
help of presumptions of law or fact unless
the accused adduces evidence showing the
reasonable possibility of the non existence
of the presumed fact. (Paras 20, 21)

The distinction between the two kinds of
presumption lay not only in the mandate to
the Court, but also in the nature of the
evidence required to rebut the two. In the
case of discretionary presumption the
presumption if drawn may be rebutted by
an explanation which 'might reasonably be
true and which is consistent with the
innocence" of the accused. On the other
hand in the case of a mandatory
presumption "the burden resting on the
accused person in such a case would not be
as light as it is where a presumption is
raised under Section 114 of the Evidence
Act and cannot be held to be discharged
merely by reason of the fact that the
explanation offered by the accused is
reasonable and probable. It must further be
shown that the explanation is a true one.
The words 'unless the contrary is proved'
which occur in this provision make it clear
that the presumption has to be rebutted by
proof and not by a bare explanation which
is merely plausible. A fact is said to be
proved when its existence is directly
established or when upon the material
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before it the Court finds its existence to be
so probable that a reasonable man would
act on the supposition that it exist. Unless
therefore, the explanation is supported by
proof, the presumption created by the
provision cannot be said to be rebutted.

(29.9). 1A, GuAsd UAUT S YSIEI ¥ AUl AojHlailg]
Uisol sdlell YAdiall oflgl ARl RIR 8 8. AURIIA 19|
JlofHloll ViSol Sl Vol H¥GYd, S1%oe dial ARG YRidl 2y
s3lal Adl dl sRAIE] Hal AR U LAd! cAdsRHI RisI Gell
s3ol SAlg) BlY B. HIY ddl oiuld ddigdl & Hifvs Ad 5 shaie
gslsdal slaigd sq1efl ¢l aoNRIFduid gogdoe s2ofl sAH
13€C ol MIdYlallgf Visel ¢S A5 olel.

(aR). Al 513 SARAIERA ] aoNfAcd Fogdoe Atsedll
SAH— ¢ ol saH — 3¢ ol AIEAICHS AUl UIdal
W B 5 54 d A ¥33] B. ¥ 41 AGISE of 1H.ADRY AEIAD GIR
el A 216 (A3 A6 sdcud vi.dl. (R043) ¢ 2R Uy
o6 91 BUR MRILH YSIEll URI 6ioR ¢ GUR ol Jyol YUl
) .

8)In order to constitute an offence under
Section 138 of the N . 1. Act ,this Court , in
Jugesh Sehgal vs . Shamsher Singh Gogi ,
(2009) 14 SCC 683, noted the following
ingredients which are required to be
fulfilled :
(i) a person must have drawn a cheque on
an account maintained by him in a bank for
payment of a certain amount of money to
another person from out of that account ;
(ii ) the cheque should have been issued for
the discharge , in whole or in part , of any
debt or other liability ;
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(iii ) that cheque has been presented to the
bank within a period of six months from the
date on which it is drawn or within the
period of its validity whichever is earlier ;

( iv ) that cheque is returned by the bank
unpaid , either because of the amount of
money standing to the credit of the account
is insufficient to honour the cheque or that
it exceeds the amount arranged to be paid
from that account by an agreement made
with the bank ;

( v ) the payee or the holder in due course
of the cheque makes a de-mand for the
payment of the said amount of money by
giving a notice in writing , to the drawer of
the cheque , within 30 days of the receipt of
information by him from the bank regarding
the return of the cheque as unpaid ;

( vi ) the drawer of such cheque fails to
make payment of the said

amount of money to the payee or the holder
in due course of the cheque within 15 days
of the receipt of the said notice .Being
cumulative , it is only when all the
aforementioned ingredients are satisfied that
the person who had drawn the cheque can
be deemed to have committed an offence
under Section 138 of the Act .”

(23). Ul adneflAcid  gogdoe yse acea ol
GuRlsd 2IdIg AdIHi 2419 dl, SHH L3¢ Yo AHI U Y@l
& 5, ¥AR AHY Ad AUl A Ad: SIgURI €Y 5 Ao YUIGER]
AEI SAI HIZ slguRl fsd Uld leiciiddl &l ddl uidl Uslell
As dull ANd Aal 24 As ANl duid AsHI dUA 8H Val
diRlu 243 GuRlsd ¢l aaneflAoid gogdoe Aise 1< ofl sAH-
Qa¢ 2al 43¢ ol sAH ofl F2IdIE Ndl AS LURRI SaitlRafl dERIAHI
Gulsd drRIW dedl 2+dy Uedll As &dl dg il Adig 2uwe
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1A 8§ doj visol sdl Y4l ARIA o219 Acidatief] Mool
Aed 5, MUloseAd s MAdIZlxall Redida cbloidi jAu]
YAUR SWlall B B. AE VigfHlolol Visol sl HI2 AR
dlealal cilztdi 21dlal YAl Audiell 3R aefl. sluieuiol
WRAUIHI dHY ol A2ANal A141R yvllal eI ARV sIEISIY
ofHlolg] Visal sl &slsa ucidda caid] A% B, Afed 3,
sAUIElA As AMNA d AHI AURIIgf SlURI USR] €9 &g olel 3
sARIElS AR URY sigyel UsRe A ARdcuai &g oel.
A1AI1Y A 8SIsd Ul sldall doiss olad] %33 & ¥ dexidlls
AgjHlololl HI ZoSIR SAIHI A1 &1) dl d AAojHIoig] Visel S
& dg sedRM ael. AURIRA s3uIEla Vs wdIserR] § gdl U2
AHNUE ofe]l dY YAR Sl AU12 Hal AN YAl AUl US. ol
o AR [A3goll YRIA1 AHA1UdIHI [61v80 8 dl SRIEIf] SEHH —
19¢ Aol SAH — A3C o duldlls vodlal sNAUIElfl aFLIAi
S4lo] 28 & ol A Haldloes W &,

(2v). GYH| 1 AGISS ol IHEIR AT HEIAA Rangappa V / Sri
Mohan . (2010) 11 SCC 441 oil YSIEIH] SHH 1< Vial 13E ofl duliofls
gjHlolal G2l Hecdall RAtdidl ulduigla s d 249 [Afdy
HidleRls Rtdidlofl (a1 BT Al YIS0l ol Y 52 B.

“26. In the light of these extracts , we are in
agreement with the respondent claimant that
the presumption mandated by Section 139 of
the Act does indeed include the existence of a
legally enforceable debt or liability . To that
extent , the impugned observations in
Krishna Janardhan Bhat may not be
correct . However , this does not in any way
cast doubt on the correctness of the decision
in that case since it is based on the specific
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facts and circumstances therein . As noted in
the citations , this is of course in the nature
of a rebuttal presumption and it is open to
the accused to raise a defence wherein the
existence of a legally enforceable debt or
liability can be contested . However , there
can be no doubt that there is an initial
presumption which favours the complainant .

27. Section 139 of the Act is an example of a
reverse onus clause that has been included
in furtherance of the legislative objective of
improv-ing the credibility of negotiable
instruments . While Section 138 of the Act
specifies a strong criminal remedy in
relation to the dishonour of cheques , the
rebuttable presumption under Section 139 is
a device to prevent undue delay in the course
of litigation . However , it must be re-
membered that the offence made punishable
by Section 138 can be better described as a
regulatory offence since the bouncing of a
cheque is largely in the nature of a civil
wrong whose impact is usually confined to
the private parties involved in commercial
transactions . In such a scenario , the test of
proportionality should guide the construction
and interpretation of reverse onus clauses
and the defendant - accused cannot be
expected to discharge an unduly high
standard of proof .
28.In the absence of compelling justifications
, reverse onus clauses usually impose an
evidentiary burden and not a persuasive
burden .Keeping this in view , it is a settled
position that when an accused has to rebut
the presumption under section 139, the
standard of proof for doing so is that of "
preponderance of probabilities ". Therefore ,
if the accused is able to raise a probable
defence which creates doubts about the
existence of a legally enforceable debt or
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liability , the prosecution can fail . As
clarified in the citations , the accused can
rely on the materials submitted by the
complainant in order to raise such a defence
and it is conceivable that in some cases the
accused may not need to adduce evidence of
his / her own ."

(Au).  dIFaRei otlHER YMasIEal] 56 G Triyambak S.Hegde

Vs. Sripad, Criminal Appeal Nos.849-850 of 2011 Dtd.23/09/2021 oil
1% YSIEN AU & ¥ YSIElofl Ul 0l6iR 19,92,23 Hi SRIEI]

SEH — 1< Vil 13¢ 43 of | HYxoiofl YU 52d B.

(11).From the facts arising in this case and the
nature of the rival contentions , the record
would disclose that the signature on the
documents at Exhibits P -6 and P -2 is not
disputed . Exhibit P -2 is the dishonoured
cheque based on which the complaint was
filed . From the evidence tendered before the
JMFC , it is clear that the respondent has
not disputed the signature on the cheque .
If that be the position , as noted by the
courts below a presumption would arise
under Section 139 in favour of the appellant
who was the holder of the cheque . Section
139 of the N . I. Act reads as hereunder : -

“139.  Presumption in favour of holder-
It shall be presumed

unless the contrary is proved , that the
holder of a cheque received the cheque of
the nature referred to in section 138 for the
discharge , in whole or in part , of any debt
or other liability .”

(12). Insofar as the payment of the amount by the
appellant in the context of the cheque having
been signed by the respondent , the pre-
sumption for passing of the consideration
would arise as provided under Section
118( a ) of N . I . Act which reads as
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hereunder :

“118. Presumptions as to negotiable
instruments — Until the contrary is proved ,
the following presumptions shall be made :

( a ) of consideration — that every negotiable
instrument was made or drawn for
consideration , and that every such
instrument , when it has been accepted ,
indorsed , negotiated or transferred , was
accepted , indorsed , negotiated or
transferred for consideration .”

(13). The above noted provisions are explicit to
the effect that such presumption would
remain , until the contrary is proved . The
learned counsel for the appellant in that
regard has relied on the decision of this
court in K . Bhaskaran vs . Sankaran
Vaidhyan Balan & Anr .(1999) 7 SCC 510
wherein it is held as hereunder :-“9. As the
signature in the cheque is admitted to be
that of the accused , the presumption
envisaged in Section 118 of the Act can
legally be inferred that the cheque was made
or drawn for consideraion on the date which
the cheque bears . Section 139 of the Act
enjoins on the Court to presume that the
holder of the cheque received it for the
discharge of any debt or liability . The
burden was on the accused to rebut the
aforesaid presumption . The Trial Court was
not persuaded to rely on the interested
testimony of DW -1 to rebut the
presumption. The said finding was upheld by
the High Court . It is not now open to the
accused to contend differently on that aspect

»

(as). ayHi 2l doisd ollHER AURY Aeldddll sa Gl

dI¥dHi K.S.Ranganatha v/s Vittal shetty, criminal appeal no. 1860/2011



JUDGMENT 21/42 C.C.No. 648-

2024
dated. 8/12/2021 ofl A% AHINUd YSIEIHI ollHEIR A4 AHEIAdall

Traiyambak s. Hegde (GURIsd Ysieldi MlAuiEld sed 22lllal
€1620Ad & ol U2l of. 19 Hi oflA ¥ AUEISal 5d B.

11. The position of law as noted above makes it
crystal clear that when a cheque is drawn
out and is relied upon by the drawee, it will
raise presumption that it is drawn towards a
consideration which is a legally recoverable
amount; such presumption of course, is
rebuttable by proving to the contrary. The
onus is on the accused to raise a probable
defence and the standard of proof for
rebutting  the  presumption is  on
preponderance of probabilities.

(29). AHIH GUASA YSIERAHI clIHER ADRY  AHEIEd
FRald sd Rituidl dHy SIRIEISII H2AdIg Vol &1Y URoll
5Aofl &slsdl il ANl ol AH2 AVilal YRidIg) AHAUI
[Qedvel sUIHi 2419 dl SFRUERA dHoll A YRUR Sl AER

£2d1d%] 2y 2 & ¥ AdIHI A1 dl, &ldoll SIA SUIEUL IR
Uldlofl s2luiedl] eslsdall Aneotati 285 GUR Y SRAIAHI A19d
€219 Y141 dAI1Q AdIHI 41d dl &idall SIA SFUIE] gIRI AHiS —
10 ol Ais - v, Vis—u (202d]ld) 2al Ais — 5 | Ais -
e Yol €219 Y14l Y SAUIHI AHIAd B ¥ €2dIdY Y1
lal Ad1Hi 2419 dl dal1ed] Ais — 2 ofl sARUIE &SISA HYY i —
20 ] ARYIA AUd JS of. ¥0RVAT A dl.”R /0% /20T
oll A%oll 3. U,U0,000/— ol Y &Ad B, Ais—12 &l Vs

JeclAAH] dl. 30/0U/2020 ol A¥oll Y &JAd B FHI AS 3o
Al sRERI “§S doRiglAluoe” dl "QluR AloalRiR ol s

2/ gaxloid /s152 /3sdIRR" ol Q121 118 Ud $3d 8, Ais—a ¢

%18 uiRee] ofigld AHUE ¥ dl.o3/05 /07 ofl 2% 8, i
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s—a3 ¢l .Agl. el o]y sulell  Ase  uigd]

dl.o3/05/0% ol RA¥el Y H,Bis — v

SARUIEIRA HISAIAA AER allZ] a1 2u1al] ASaild¥Ac2 2%y LA
8, vis—au (2022ld) &l Vs clsAi 2y sUlall wadlell 2124d
olSA dl.30/0U/202% ofl A%all Y &RJAd B, Ais—135 &l 2NIH
ool 6ioiR—<—1 ofl GdRalofl STl 2y 2Ad &, 2tis—a9
AH alyoll 6ioiR—9 ofl GdRldl]l sVl 2% 2Ad &, 2lis—2¢
1A olHoll oltiR—<— ofl BARI Y &Ad & Ais—e &l 2N

1A olYall ololR—9 oll BRI Y UAA B, AUl ¥ HEEIA Add]
SARUIEA 0f3U AHUA B Fof AN YoRIUdol SAIHI AAldg o],
FHi g2l axIA eslsdl dell d18d el ¥ell doj 243 Yotidd ol
4141 241Ad el sy ARIlatl Q. usladl] g1 321l Bde

AUIA SUIHI AHIAd & ¥ ACEA: ol H¥al B,

"qUid:—ARIMA dA Sedl A1 ] v 9)7.

¥d16i: -0 4.

Ad1d: =R A18 adi? Aavier sgld ag edl?

¥d10f: —AHoll HIHIg) 82 AHRI &Rafl Ul B.

AYId:—dA g dedl 8 917

¥d104: —Ud] el UUIdal.

Adid:—ARN] s8¢ dRlv adiR] uid ool Adl HI2 Al
&dl?

¥dI61:—dIRu UIE alef] u3g HIR—R0R3 Hi AR &dl.
A41d: =2 RIlal s11 SIRRNAR allllofl %32 &dl?

¥dic:—ud] s1H HI2 ¥3R 8ldlg) 563 &d.
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alefl 3 HIZ) W1&] s3é1Eal AHDaiHi U1E] SANu1E 2] &,

(2¢). 64 GRAUI Uy d§ Ais — ovw dial s3RAIEl
Bdeduida AHAA Ad1Hi 2419 dl A1 SIHall SIAJUIE] Hal AR
AR AW 63 dsAR &l ddl eslsd A4 Gde duiHifl 5
Aoy YRAUIHIEY] oflsal] 21194d] o1€fl. 241 S1Hal1 STBIEIA is — AR
fl R4l sigfoll o1l HisdIdd dofl ARG 11 LA & ol
Ais — ¥ dial YIe Yidldll Asaldxdee uidd] uefl 211R1lal

allZlofl 101 2AA B, H1H ARIM]a allElAel] Wl &Ad eldl ©dl
dofl S1g ¥diot AMNA o€l dgal A1 Sioll AR Rl asyA]
AsHi el oiod dsR dldd 8 ¥ oioid XA dl
ARMIRA sRAIElS] o]l SIS wdiet 2H0d o], ds:A?]
AsHl Aeldl wpY HI2 gosALElPl AsAUA  HIsAd o]
5 d alleid 3A1d] ¥ Ry A 2IRIA €AFUlot SIS 212%] 241U
glJ dg ¥l 1Y AAldg olefl.dgHi Gde duRd ¥ AdId A 8 5, i
s 20 g1l AsHi ARl 28l R[diRiel] ([Gaidl A ekl 8, ol
dSRHI BaR AUd 8, WRg d Adid Wl ARl d§ acefld
21d Aeleil 2d1S1R $3d &1y dH Hisidlal SRERI BA 8. 3éal AH] %ldi
Adi Ais—aa dial Jea AHAHI S douslARlee i
SldR AloalRR ot sade/gafloid /slg /2sdIR ofl A AH1dd

8. Ug Al S1Hall ARl d2§ Uldlidl el AsHI aiefl d alicid slef
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Hecdd 2isl Bell s3] sd o€l § A cicidall SIS A18E dUIRA oie].
Fefl ds:A] AsAHl ARIUlell A8l o1&l A clicidell GiRAIY dla A

%33] elidl o], 1, ARIIRA asA3] As Uldlell edidigll ysd
Udl § oy yUIGeRIHIY] Hsd dl As ANE 8, AY AHojH ol
AHEIAA SHH—A13C YA SWIg) B B. RIR ARIRA, F3RUIEl
ANA dsA3 Vs sAA1E)all S calll U2 2AMNd ofefl, dd]l eslsd
A2, Ay RS Y1d]l 2% s3lal Y4IR sd10(l 81U 8.

8d A1 SIA UI9US s3RUIElof] sAUIHi 19 Gde
daurRiHigll duifas Aqodlsial visel sl sig % &slsa Aeiddoal
oidid] 15 & 5 A AEIdda Fdio] &I & Vial ¥ G2 dulReHI]
Ad] &slsd oflsall 1dd] 814 § Fal SRR AEIAT DAY Hiold] DRI
& ARRA dsA3] As Uldiall £d1 § ydiceRIHiel ysd &dl A1Ud
alell. dl 2141 AxoNHi ARV, séIEloll dE{RIHIT SUIHT 41dd
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AIH, BURASA SIEIoH UM RAL4Ida ol% AH
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Geglatl dlal &dl.241 Uil § €2 Heldl 3.3,000/ — ofl &rl1gf] YsUd]
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sl Rad] oiefl ad) e Adl H11ell sRUIENG aliwiislu Red] o
Hioldlal SRQI o], UgHi ISS Adi SRUIE] B 2is—25 & i
§—2¢ Yelloll 3U0?Y 3SS 2% S B FHi UIS—F Vol AIS—9 HI |
SlHall SRAIEIG olld FRIR A4I1A & Aal AR Udlofl wlainiell

§RU1E] 211as Anddl aldig] Hioll ASIA AH B. 1 SiHoll AR A
sAAIE] dE ANd dlard aidlRidll el &Ad gldl edi d aild]lAal
SIef ¥dio] 2ANd ol 2ia HI2l GdeduiAHi sl 211 sdIe
U GuRed sd 8. A2d 3, AR ¢RI A3dIdel] % A1) Y
GiAId olidlell dicl A3 Y Sed ol®fl. dyHl G2 duIR
£¥Ulal A1 SIHall AHIRY] LRl Ad1 S1¢ 249190 28S U 241dd o]
% s31E] ds:A3] Jsai weIdd 84 Fed] 21[s ALudl LRIUd|
alel]. AR d§ s2d 2icidld ciAIgAH] A1 S1¢ 2N s1ea oidid]
2A5d ai®fl 3 s3AIElol] alilis]A ALl Glicid Risl Gall g U5,
gyHi AHY Bde aurd uRell sl 211eTs ALal &ldig) Hlof]
ASIR dH &.6de dUlAHi HIA Slallgd 243Uall FoiSR S 8.
GYHI ¥AR AR $RI RIUER of YAl cIoid SIg S1s0e AdlS0>
% 6518d 285 GUR of dIdd &l AR $IUIE] BUR YUR usg o1l
321 Aodd AN 2ISIY A ot
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¥ HeA sigfoll Ul dl Fdidi 2419 Al alid. AdRY
Eld TEDHI SINGH Vs . NARAYAN DASS MAHANT AIJEL-SC
67771 SC , 2022(0) - 68544 ofl MAlets YsIElail URAIS ol.C Hi AY
wld s 8 5 i YUl crRugud sluIElo] 241(Es AL
SH1oid ofiElAofl ¥diot Alal Uldllofl UG Y SAIHI AIAH of
gl dl A4l weNHi s3AIEla A3AIdall doiss Uldiefl 4H1(s

2A£8d| Financial Alteration Capacity him in a bank for payment of a

certain GidIddl YR1d1 AHudiofl %32 oiefl. agHi Gulsd YsIElal
U2IIS of.C Hi ol 3. AURU AEIAd Sd UJ§Ta Ll Ad] 33 B,
¥ of|A HYxoi B,

9. The Trial Court and the First Appellate
Court have noted that in the case under
Section 138 of the N. I. Act the complainant
need not show in the first instance that he
had the capacity. The proceedings under
Section 138 of the N. I. Act is not a civil suit.
At the time, when the complainant gives his
evidence, unless a case is set up in the reply
notice to the statutory notice sent, that the
complainant did not have the wherewithal, it
cannot be expected of the complainant to
initially lead evidence to show that he had
the financial capacity. To that extent the
Courts in our view were right in holding on
those lines. However, the accused has the
right to demonstrate that the complainant in
a particular case did not have the capacity
and therefore, the case of the accused is
acceptable which he can do by producing
independent materials, namely, by examining
his witnesses and producing documents. It is
also open to him to establish the very same
aspect by pointing to the materials produced
by the complainant himself. He can further,
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more importantly, achieve this result through
the cross examination of the witnesses of the
complainant. Ultimately, it becomes the duty
of the Courts to consider carefully and
appreciate the totality of the evidence and
then come to a conclusion whether in the
given case, the accused has shown that the
case of the complainant is in peril for the
reason that the accused has established a
probable defence.
GUsd YSIEIH olld. AdRU AEIAd SA AYHISol
Rlol Adi A€ YSIEIHI AY &Add 8 5, i Yl AR
SAAEIRA AHNA aldldoll wdiciHi, AR s3Il 211(s
ALaRdl 43Nol] dsAR Guld 52 ol i U s31IEl UIA Uldl]
A5 A214dl Adidd] YRId1 2% sdlofl 202l vl ASI ol
qyHi GURIsd YSIEIHI olld. ARU AEIAA AY AdHISa A B
% ¢l oloN. gorgaloe Aseall saH—A3¢ VHoUJo] HIASI A Hldld
RY2 of€fl. 2A2a 5, sARUIEIRA Uldlig) el Aldld 2yeofl FH Aifcld
Al alg ai&ll. ygd S AR, sAAERA 2N ofIElHol
slgf %dio AUd o@fl. AR d5 Ad] yel dsAR ol 5 dilal
allglRiofl ciydell &AA ol A1 41 SAHI Y AAI YIUIg] AH
A AHo120 SAIHT A41Ad] A1 513 U] 2N, Aseol sEH 43¢ dll
dcdlo] Uidal &Jdlg) ¥RNY A1 & K| ] alaN As2e]l sHd 1<
ol 93¢ ofl AdIdIE Adl AS URERI SotRafl dRFLRIHI A V2ol
As &dl dY AAojHlol Sl WD al d UAojHlslal Visel Sl YiId]
ARIIRA diddioll &) 8. %15 GuIsd UAUT s A YXo Al SIHall
AR VlofHlolal Visol Sl AHAd oAU Y SJAIHI (o150
olddid 8. AH1H ¥RjAR 3Bl dBRIAT AHa ARV [A3ey
SIUEISIYU ¥ ViafHIol SAUIHT A1Ad & A VAol [A3e8ol] &slsd]

AR Aei(dd AHY HioldIAIUS YA Y of S2 dl ddl A¥2Ai
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s3AA1E]al1 $AA of HisldIa SIY SRR 61e].

(). AR ¢RI dgHi Ad] olRuIY AdIHi 419d

%, ds3) Asai Agl AldiRial] [Qa1d) sTlAIEA eRd 8. ds:I3] Asai
28] del oiis] AYZ AEd Ad3A B. ARMofl dSAR HI2 SIUEI]
UlRed] sididHi 2419 dl, 1€ GRAIY ofIHER 2] €Il Bir
Singh v Mukesh Kumar, Criminal Appeal No.230-231/ 2019, ol %SIEICH
c2iHi Adl AER olRUIY 284U ofell. AER YSIEIHI ol IHER A2
Aeldd old 8 5, SIg RUSd SIR1 As A8l S3lal URSa AW Vdl
Asoll YRS @RI [A2Ad] eRUIHI A1Ad &1) dl vl ¥ 3l sddH -
13C ol oiHlolaf Uisel SAIHI of A1 i Y&l SIRIEARaN AN U2
As AAIdIo] VHofHlol SAIg] B2, AE YSIEloll URA 6i6R 39 Aal
3¢ A3 AR0d1 WIdR oliddIHi AH1dd B,

“37. A meaningful reading of the provisions of the
Negotiable Instruments Act including, in particular,
Sections 20, 87 and 139, makes it amply clear that a
person who signs a cheque and makes it over to the payee
remains liable unless he adduces evidence to rebut the
presumption that the cheque had been issued for payment
of a debt or in discharge of a liability. It is immaterial that
the cheque may have been filled in by any person other
than the drawer, if the cheque is duly signed by the
drawer. If the cheque is otherwise valid, the penal
provisions of Section 138 would be attracted.

If a signed blank cheque is voluntarily presented to a
payee, towards some payment, the payee may fill up the
amount and other particulars. This in itself would not
invalidate the cheque. The onus would still be on the
accused to prove that the cheque was not in discharge of a
debt or liability by adducing evidence.”

(RR.9). AIH ollHER ADRY AeIdd GUASA YSIEINHI
RN s RAedid Lial Adidi 2419 dl, 8Hell Ysqell Hi
Aol el s3] SR AS ANA 8l AR A8l SWiR RUSAJ ASd]

aliSlofl [A21d) Vs YRELI SR AlSda A2d 3 Uegfal ciRdlofl Ad]
AN &ldigf Hiofl 2SI 2ial Ad] Adial AIUR Asall RIS ¢RI
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[Qa1d) ciRUIHI 2A1Ad 81 d) 32dl skl HIE/l As Ao 5

olefl. 211H 812 Uell $AHI ARNIRA % oRvId dlOd 8, GURlsd
AT 531 d Yot ARMall eiAu19 25U o],

(*3). Al S1Hall AR d§ dgHi A ey dldd & 5,
AAIA HIA A0 2slall ¥ sRAUIE] uiAe] 3.30,000/— &I
Gedlall dleil &cl 2al A ofi2li Ad]l auid sRAUIElA S12) As AHINA &d)
doil SRUIEIA LBUAII $3d 8. GURISA oA WRcd A1 SlHoall
AURIYIRA 24i5-3U HI Uldlol]l ARdUIAHI &slsd wLI1dd & U
sRAIE G a1l SIS Uil AHA10d o2l § sRAUIEl GaeduIAH]
yel d aloid A1ssA Ad1d Ylal eiuIdg] 2205 Gy 53 o], dgai
GURISA GlAUIY UcA Al SIHoll ARl d§ S Hecdoll Hal Ui
SollcHs Y19l 385 GWR 2% 53 of€ll. agjai ARIlofl sRUIEaI
(4.9.2 €diRl Bdeduld Sd 8 IHi A 6slsdall 2SR S3d 8 S,
sedid] ollZlA Hal HAA B al oIl HOYl ©di A1%Elot Y]
alZlAall SIS «¥diol A0A alell. 214, 2RIUloN A321de] <
olZlAell 101 &AA AH ©di el Ul AHNUA  ofe]

Aol BAedURIHI Ul SIg Hecdoll ofUld % S aefl. I

AH1IRAIUlol] GUASA AUIY 2541 Ul o1].

(). GYHI A1 SIHall AR dE Ad] siuIg dlad
& 5, 211 ARMIa VA1 24141 Aof] ofler S ATus| § 1121 S

al®fl. UYER olicidall Sl YUl Y S2d ol€ll ,AH1dS0ll Slgf Y1
Y s} otefl Fell 2ueP 6sIsa s21AIE Uiall [A3Lud] A & ol
sAAI€loll AdsRHI sl Gl 52 & . % ded] oiH. AdRX
AEIAdol D K.Chand Wockhard Litd ors 2020(0) AIJEL-SC 67771 -
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SC 65786 GU M[URILU YSIElol I AOISS LIl A1 ¥33] ¥Rl B

. Fofl UR2UIS oi. ¢ Hi oflH. AURU AHEIAA of | Y wUdIS0l S|

8.

(8) As held by the Trial Court as well
as by the High Court that the cheque was
issued towards the amount due and payable
by the appellant for purchase of pesticides.
As rightly observed by the High Court
production of the account books/cash book
may be relevant in the civil court; but may
not be so in the criminal case filed under
Section 138 of the N.I.Act. This is because of
the presumption raised in favour of the
holder of the cheque. In view of the
concurrent findings recorded by the Trial
Court as well as by the High Court we do
not see any ground warranting interference
with the conviction of the appellant under
Section 138 of the N.I.Act.

(u). gyai AR Ad] asR Gueld s2d 8 3,
s3lu1E1A Uldiofl slu1eai Uldliol] 441950l 2201d 24310l s1¢f &slsd
sAueH] weNdd o2fl, KUl GURsd eslsdall A s3yIEl0]
54 2isl Gell U &, AA2d 5 sTUIE] 20 AR AR s31é1EH]
¥Rl H¥GHall SIg RAYER ¥ A oiefl. e ¥ olel AR d’
Ad] ds:pA2 vl Guefld sUIHT AH1Ad B 5, A1 SIHall SIAAUIENIA
ARIIa g3luiedi vencal Yol 254 $¢ dRlW 210 dd] sl
6slsd SAUIERA sAIEHI ¥RIAd oief]l A A &Slsdall 2dIsIR
SARUIEIRA GAe dURl ERlal WA B . AIH, §2NAIElG Aol
10l Adi A1 SlHall SAAIENRA, AR sTAIEHT YRIICUT Y THof]
SIg % 284 wUd old]l dg sel Asi. &3 AURVRA Gueld sd
dsRoll AeciHi PRUNId Rtdid AdiHi 2419 dl sTRAIENRA
Uldlof]l 241dsall 2201 clofl 85lsd slauiei siad] %33 oiefl 240 d
alloid siIeIsY uRRAld] 2ure 53l ol . AGIRU AEIAd £UIRI P.
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RASIYA A VERSUS ABDUL NAZER AND ANR. CRIMINAL

APPEAL NOS. 1233-1235 OF 2022 (Arising out of SLP (Crl.) Nos.
7430-7432/2022 @ D. No. 13470 of 2019) GBGUR MRILY YSIElal

U2AI§—9 Hi oflA Yol sAAA B Z

7. Feeling aggrieved and dissatisfied with
the judgment and orders passed by the
Appellate Court affirming the conviction of
the accused under Section 138 of the N.I.
Act, the accused preferred three different
Revision Applications before the High Court.
By the impugned common judgment and
order, the High Court has reversed the
concurrent findings recorded by both the
courts below and has acquitted the accused
on the ground that, in the complaint, the
Complainant has not specifically stated the
nature of transactions and the source of
fund. However, the High Court has failed to
note the presumption under Section 139 of
the N.I. Act. As per Section 139 of the N.I.
Act, it shall be presumed, unless the
contrary is proved, that the holder of a
cheque received the cheque of the nature
referred to in Section 138 for discharge, in
whole or in part, of any debt or other
liability. Therefore, once the initial burden is
discharged by the Complainant that the
cheque was issued by the accused and the
signature and the issuance of the cheque is
not disputed by the accused, in that case, the
onus will shift upon the accused to prove the
contrary that the cheque was not for any
debt or other liability. The presumption
under Section 139 of the N.I. Act is a
statutory presumption and theredfter, once it
is presumed that the cheque is issued in
whole or in part of any debt or other
liability which is in favour of the
Complainant/holder of the cheque, in that
case, it is for the accused to prove the
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contrary. The aforesaid has not been dealt
with and considered by the High Court. The
High Court has also failed to appreciate that
the High Court was exercising the revisional
jurisdiction and there were concurrent
findings of fact recorded by the courts below.

(U.q.). 1A, ofld. AJRY AEIddall GURIsd YSIEloll ¢SHi
QARIRI AUIHI 419 dl of1H.AdRU  AeIdd AY &RAdd B § , ¢
1. gogHoAsedl] sAH—13¢ Yol i Y] [A3LU of YR of
&1 Ui YT Asall URRISATRA A d AS SHH—13¢ YXG AHY 3d
Y| 2RI SlPURI €] 5 Ao YYIHER] AEI AT HI2 ANAd B
. A, SFRAIED &R W AS duid A3AIdell deissIHI Uldlall
YAdlall ofl%le] dgol 52, Aed 5 AR &Rl As Y SAINHI
AHAd B Aal d gy 52 AS GUR Uldiofl uelall ARIVIA gosiR
WA o @l dl ddl A%NHI ([A3L8 of YRAUR SAIofl ¥dIGER]
ARV BUR 2flse 2 5 As SIY £dl $ FUIGER] U2 ANd of &dl.
AIH, SHH—13C VodAg] SIUEISIU ofHlal SAUIEll] dFRIHI
SAlg] 28R 5 AR &RI ¥ As Y SAHI 2A19d B , d Vs
AHRIYIA Uldlall ediniell ysa adl 284l dl o ¥dIGelR] U2
AUNE B ia dollel [A3eue] ARMVIRA oididdie) & . A1,
AUl daRBRIHI SRIEISIA VHaial sdIofl A &lE il
dat1ef] (A3l eslsd AR aidid] AsdiAi [aidsa 28 dl ddl
AoNAHi sAIERA AAlloll s3] Uldiall 2H1USall 221d 43d]]
AIsSA 6515 of ¥RIIA dl uel dot1gf] $3RUIE Y2ioll 5 oloial] USR]
olgl. IH, 618 GURell Bl did sUIAHI 2419 dl BUR ¥RIIY dA

ARIRA A4is— 20 41l dsAI As Gu: Uldiedll 48] 2dIsRd 8,
da Ase] [A3eudl] esIsdl ARV 28S BU dId] A5d o slgf K]
AR d5 s311€la11 21USall 2201d 243efl ¥ dsA Gueld sd &
Gu Ul 53 d Yxol d dsAR 254U o],
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(]9). qyHi siuElGl A MUINA Rittid & 5 ¢l

~N

Adll. gogdoe Seall SRIEI AHod AeIdd SAUIE] UIA Uldlg
¢y, [Edioll 2uofl ¥4 Yu1R sdlal] 20211 2] 15 aigl. ¥ Hed
dI¥A¥i olld. AdRU AEIAde]] Uttam Ram V/s Devinder Singh
Hudan and ors 2019(0) AIJEL-SC 67771 -SC 65035 GU2 M
YSIEll AI doisS lal Ad] %33 FRIR™ &, Foil UAIS .0
ol 1. AU AEIAd of | Y¥ ot AUAISal 52 B .

20. The Trial Court and the High Court
proceeded as if, the appellant is to prove a
debt before civil court wherein, the plaintiff is
required to prove his claim on the basis of
evidence to be laid in support of his claim for
the recovery of the amount due. A dishonour
of cheque carries a statutory presumption of
consideration. The holder of cheque in due
course is required to prove that the cheque
was issued by the accused and that when the
same presented, it was not honoured. Since
there is a statutory presumption of
consideration, the burden is on the accused to
rebut the presumption that the cheque was
issued not for any debt or other liability.

(R9). AEBWRId GUYSd UAUTall AECTHI alIHER YDA SIEA
Trayambak Hegde GURISd YSIEIHI A 8JAAd & § ¥yR AR
As Buefl 248l WA SIT didl 3 dsR dldl o elu R ¢l
Adll.go2g. sed]l sAH-1¢ dd 3¢ ol ddifas AfgHiol
SAAUIElofl dRELIHI Sdlg] Bl B. A2A § Vs SIUEAa Ay U2
AHIUE B. 818 Uell Sofl did SUIHI 2419 dl 241 SIHall ARIIA
As U2 ddoll Ael ol ddl sief asR dlad slef dd] slSsd A2
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Yral Higll eng AHidd] oell. 213 ARV ¥ oié19 dl9a & d
¥dl SHH—A3C ofl VigfHlolo] Visol HI2 FosR Sd & dY sel
ASRI. A2d 5 AURNIRA s3aI€la dol Aell 254 24udidf]l ad]

ol®fl, ¥ 2Aall EIdall gHUR Hioldl ¥ Y aiel. GURlsd

UATall AeTHI alIHER AUR™Y BHEIAT dI¥dH| Rohitbhai jivanlal
patel v/s State of gujarat and others AIR 2019 supreme court 1876 GU2
URILU YSIEIHI olIHER AL MEIGd0ll  kumar exports v/s sharma
carpets.

Gusd YslElall Wl ai.20 GU AIUR AV Ag
8AAd 8 5, AHARIIA s3AIEloll dBRIHI SAUIHT AHA1Ad SIRIEISIY
GgjHlolol HIA FoSR 2 B. AHY AR eaRrl 2y Yrdigl d
UisallcHs &s1sd 285 UR did] 15d o2l 5 2RI 240l g3121€] 9
Sig AgeR &Ad o], dxy Adl AN vl sidid] usd ol 3
AR ediniell 5 wdisierR]Aiel ysd dl daHey siRIEARalI ARl
U2 As AN o &dl. Il A1dl A¥NHI ARIVIA gl2u1E]a
Yudioll HI 2RAISR sd &l d Y olell. &1¥ Uell Zui
AHRIYIA sARUIElell GaeduiiHiel § 2o €2dId® Y191efl 3
5ol dwnaiel uel Ad] S1g % [A3etdfl slssd 5S U didl
A5d ol 3 Fa s1RVI S3RABIElG) 52 alHN usdl alef, AHARIIA
sARUIElSl]  olldlAall SIS wdit wNE ol ded 5 ¢l
aoll.god.As20ll SAH—13¢ Aol SAH—A3C oY ol UojHlal
Sdlof &1 A VaHlolo Visel &g &I, A1 Sdoll Y &UJd YRIdIg]
AHAYL) AYeieal sAUIAI 241D dl ¢l 2N, As2ell sEH-3¢ ol
dcdlo] Uldol &Ad RN 211 8. FE] ¢l ool As2dll sdH-¢
ol 43¢ ofl W2AYIES Fcll A LRLI So1Rofl ARFLRIHI A% U]
As &dl dof AHojdlol SClg] Bl & Aal d VgfHlIsiall Visel S
YA ARIVIA diddioll 8l 8. 1 § Gu AUl s d H¥ot |
Sidoll ARI] &ldall SAHI VHofHlolol Visel Sl Aei(Ad oAU
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Bd2 dUIA LdIRI %Y SAlofl Mcol SA B UG [o1vs: [o1usd .

AIH ¥AR SABIEll] dBRIHI 2a ARGl [A3ey sIRAEISIY §
AoiHlol SAIHI 41T B ol d AAogHiaief] [A3e8dl] 8SSAl 4RI

A dHYy Hioldl dRIS YA Y S YRUR o s2 dl ddl
A%912NHi s312u1El0ll 540l of HIsidIal Slef SIREI 8" e,

(¢). As duid 2NRAIEloll ageidi ¢l adNflAcd gog.
A2 SHH— 13C of VigHlol HHAHI AHId] W4 IR S1E AAY Hiof]
A1l sRIdIg] sdlofl &l & 35 AS URUIR SIRIEAANT ALl 5
YUIGER] A gRY S &lA. 6 YYR A;ASUR SNJIE] dEq]
JlofHlol A I AR d VofHlolg] Visel Sdlofl ¥UIGER]
ARIVIall 2R 8 8. A Hi2 AR d% Bde duld ediRl $ S1ef A4
A0 Ld Rl s211€l011 YRAYIHT ¥RIdd &51Sdal Visel sl YId]
2% RAVA] US ¥ A1 SIA 8S Lulal Adi AR dF Y 5 a1,
AR d§ Gae duidHi HI2t Slallgd 243U oiuid dldd 8, Ug
RIYelR Aid SIS golsiR s2d olel.

(Re). AHRIUIRA Uldiall oiéid YIYlose2 21g WidldIE] el
Rittid AHIUR sAlall Bl . d HI2 AHRIVIA ofieidi AH1ddiof]
¥3R ol¥fl. Ug BA2duld LRI ViSalcHS &lSsdl 285 U dlgd]
%33 ol 8. % A duid AR £dIRl visalicHs 8[SsAl 25S W2
diddidi AR 2459 6ial dl S3AA1E] U2 2ol A1se UIA V. Aal d
Aol Alse &l ugdl ¥l 31AIE] U™ YRl of s3] AS dl s
&Rd gldiofl &lSsd HX¥d Olal B. &ldall Sidofl a1 did SIA dl
AR 2§ SIgf HYojd Ssixee § AdRKd YAl Y Avd ol
BAedulA LRl YRl SIS 2lo%sUal 5 AS allaid isl Beord] Q13
ddl alssd 288 U d1dd oi€ll. ¥l 2RI d% s3RuIElel YRidlo]
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SIgf visol 52 olefl. ¥l AR 24al $3UIE] URA UdER AJdlg]

Hioll ASIU AH B al A AYsR U2 &ldall AHRIVIA siluila AJs
AHNUA Bl A YUIR Y1 B 2al d AS SIUEAReII Al U2 8l dY
Hiofl S dH B,

(30). dyHi Hal o.q Hi YA sAUT Yo sAIE ue ¢l
gorgdoe Aseoll sAH—A3¢ ol ol ol AHA ARl
dsARdlel &A1 HI2all AHIH A1URAYS dcdl [01:RISUL] YRUIR §3]

A5A 8. ol Varkey V/S State, (1989 CrLJ 2357) ofl YSIEIH] ol HER

asl Aeldd ¢RI MRYUINA S & &, W22 %RI AHoA 2IA6id
53 (sllotd MRl sisoll san—auu() H¥ot Aol gsH
Scll AHA A% 43 A RIUIa Aicindiof] 32 oiell, AHal sical &1¢
BURell 34 AHoA 21-1Gd 5 &Il AHRIUIe 4% 243 AiNdIHi
A11dd o], ARl dsAlRdist 8Addi UsAI ddlal A HI2
Aindl %33 oi®fl dH A1 Veldda] Hiold &, SRRl § A 5
Ao 2RIcdl A AAIUUIHT A1 & ol AHoH 21D SAHI
AR A% HI2 Aicindldl] SIS siardief otefl.

(39). gicioll 3ol sIA ARl el (xdio) slxer]
sIRIZd 2ieldiofl saa—aua &l AHoH 2IRuGd 5Aall Sl3iall 243U
AIHI AT 8. dHy Aol Aeldd dse] A1 SIHall S3AyIEl ]
ARAUIM AIeatiHl 2930 dl AR d¥ el s3Il
[QarddiRefl Bdeduld sUIHI A1Ad & AHIH, &ldall 3ol o8]
siidiel sixeld] siddld ieldiotl USI-R0 AU HHAH 2IRIGIH
Ad ud 8. &d Ul adl.ofl saH—3¢ HI A% 2ol FoIUIS
AdiHi 2419 dl ARIVa asAlRdlel 5281 A ay Hellofl 24 21&al
Asdl]l cirell 284 Yelloll €5 AU A A1 A2A 5 A% al €S
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A180fl A%ofl o1 sAUIAHI 1]l & UyHi slcioll AR 241A

A1€[[5 USRall dJofl AU Ial] AHIAY &1 Aol Yol s3AIEUA Alold
2} &lEf al Yoil SRV SRUIElS YRl A118S ofsAlol UJAd Bl ¥
$AUIElA &AA allRllel] ofSlol U ASell 28H ¥2d dNcR s3luIElq
AIYdlioll gsH sAIHi A1 dl dal o] el ol 51, dgHi
ollHER AR Jeldd  SUGANTHI SURESKUMA  V/S

JAJIDAASHAN, 2002 (2) SCC PAGE 420 GU2 MRt YSIEIH
siwerR] siRIAd 2eldid]l sad-3u9(3) 860 dadR Ysddiofl
AHIERI SUIHI A1 Bl IR YNAR YSUUIH] LA SY HEH A4
e 2% B.

(3R). AIH BUASA dHId UBlall AAd sTRAIEUS G AH
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