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THE COURT OF DISTRICT MUNSIF, GUDIYATTAM,
VELLORE DISTRICT.

Present: Tr.K.Karthick Asath, B.A.,B.L.,(Hons).,LLM.,
District Munsif,
Gudiyattam.

Monday, this the 09" day of March 2026

0.S.No.25/2021
(CNR.No.TNVL10-000004-2021)

B. Rajarathinam .... Plaintiff
// Versus //

S. Selvam .... Defendant

This suit came up before this court on 02.03.2026 for final hearing
in the presence of Thiru.J.Arumugam, Advocate for the plaintiff and
Thiru.K.M.Boopathi, Advocate for the defendant and upon perusing the
case records and having stood over for consideration till this day, this

court delivered the following.

JUDGMENT

Suit filed Under Order 7, Rule 1 & 2 and Section 26 of Code of
Civil Procedure to a mandatory injunction directing the defendant to
remove the constructed by it and vacate the encroachment in suit schedule
property more fully described and deliver vacant possession of the same to
the plaintiff, failing which to permit the plaintiff to have the same carried
out through process of Court and recover the costs thereof from the
defendant and for relief to the suit schedule property building West side
vacant place comprising in Town survey No.12/5A to New Town Survey

No.792 extension 1320 square feet (122.63 square meter) in this West side
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vacant place 66 square feet more fully described encroachment of the
schedule of this suit, against the defendant the injunctions to be
permanently restrained from obstructing or interfering with possession of

plaintiff and against the defendant with cost.

1. The Brief averments of the plaint :-

The plaintiff submit that the suit property purchased by the plaintiff
on 27.01.2020 and its parent Doc.No0.3608/1991 and grand parent
Doc.No0.2176/1982. The patta also transferred in the name of the plaintiff.
The defendant encroached plaintiff property on the western side portion
from June 2020 and he extended the encroachment total area 66 sq.ft of the
plaintiffs property. On that on 20.07.2020 the plaintiff given police
complaint against the defendant but the defendant not stopped to trespass in
the plaintiff property and encroached the plaintiff property hence the
plaintiff filed suit for mandatory injunction and delivery of vacant
possession and for permanent injunction not to interfere with the plaintiffs

possession.

2. The Brief Averments of Written Statement:-

The defendant submit that the plaintiff has no right or title over the
extent of east west 22 feet in the suit property. The S.No.12/5 to an extent
of east west 10 feet and north to south 60 feet was sold by the Govindaraj,
Chandrammal and Sugunammal to one Loganayagi by way of sale deed.
Due to mistake in the sale deed Doc.No.4088/1985 rectification deed
Doc.No0.1490/1989 was executed. Subsequently she sold the property to
one T.C.Velan on 03.10.1989. From him the defendant mother Vasantha
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purchased property on 18.02.1991. Subsequently defendant mother
executed settlement deed infavour of the defendant on 04.05.2015. Apart
from that on 17.12.1998 the said Govindaraj, Chandrammal and
Sugunammal sold east west southern side 3-1/2 feet, Northern side 0 feet
and North to South side 60 feet infavour of the defendants mother
Vasantha. Since the date of purchase defendants mother Vasantha has been
in possession and enjoyment of the same accordingly defendant and his
mother absolute owner of the property to the extent east west 13-1/2 feet
north side 10 feet and north to south 60 feet. The plaintiffs filed self suit
with serving documents and obtained patta fraudulently. The plaintiff title
is specifically denied hence without relief of declaration mandatory

injunction not maintainable. Hence prayed to dismiss the suit.

3. Issues:-

On the basis of plaint and written statement filed by both parties the

following issues were framed on 16.12.2021.
1)  Is the suit maintainable without the prayer of declaration ?

i1)  Is the description of the suit property correct or not ?

111) Whether the plaintiff is in possession of the suit property on
the date of filing of the suit ?

1v) Whether the plaintiff is entitled for the suit reliefs as prayed
for the suit ?

v) To what other relief plaintiffs is entitled for ?
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4. Evidence :-

On plaintiff side the plaintiff Rajarathinam examined himself as
PWI1 and marked Ex.Al to Ex.A1l marked and one Yogaraj examined
as PW2 and marked Ex.X1 to Ex.X8. On defendant side defendant Selvam
examined himself as DW1 and marked Ex.B1 to Ex.B7 and one Gaanthan

examined as DW2.

5. Arguments:-

5.1. Plaintiff side Argument:-
Plaintift side counsel filed written argument and the same was

considered.

5.2. Defendant side Argument:-

The defendant counsel argued that the plaintiff filed suit for
mandatory injunction and delivery of possession against the defendant but
the court fee paid by the plaintiff is not correct. The plaintiff failed to
pleaded when the defendant encroached his property. In the plaint also the
plaintiff failed to separately scheduled the alleged encroached portion and
failed to clearly described the property in the schedule. For proving the
plaintiff case the plaintiff even failed to examine the civil engineer Prabu
on his side. The plaintiff failed to file the plaint with clear details. In plaint
para No.5 plaintiff stated that the defendant encroached the plaintiff
property in the month of July 2020 but at the time of cross examination
admitted that even before his purchase the defendant constructed the house
and in possession of the alleged encroached portion. Hence the cause of

action shown in the plaint is false. While the defendant given reply notice
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to the plaintiff notice and denied the plaintiffs title itself but the plaintiff
failed to pray for declaration of title. The plaintiff himself admitted in his
cross examination that the extension on east west 22 feet in the Ex.A2 was
corrected on that the plaintiff title itself is not correct. He further argued
that the defendants mother subsequently purchased 105 sq.ft between the
plaintiff and defendants property by way of Ex.B4 sale deed after
constructing part of the property they left some of the land in a triangle
shape on eastern side of their property for grabbing those property the
plaintiff filed the false suit against the defendant. While the defendant
clearly the denied the title of plaintiff by producing documents but the
plaintiff even failed to pray for declaration subsequently. The evidence of
PWIT in cross examination is contradictory to the case of the plaintiff. The
plaintiff as per plaint should prove declaration and possession over the suit
property but the plaintiff failed to pray and prove the title over the suit
property. At the time of argument the defendant counsel highlighted

number of citations and prayed to dismiss the suit.

6. Discussion:-

This court after considering the argument of both sides and
perusing the pertinent records this court proceed to delineate the findings

based on the following discussion.

Issue No.1:- Is the suit maintainable without the prayer of declaration ?

6.1. The case of the plaintiff is that he purchased the suit property
on 27.01.2020 by way of registered sale deed Doc.No.620/2020. The

defendant is adjacent land owner started illegal construction from July
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2020 on that police complaint also given. Complaint given to assistant
engineer state highway to remove the encroachment done by the defendant
on that September 2020 encroachment removed by the State Highway
Authority. He further stated that from the Month of June 2020 beginning
the defendant encroached 40 sq.ft then extended encroachment total area 66
sq.ft of the plaintiff property west side portion. Hence he filed suit against
the defendant for mandatory injunction and delivery of possession and for
permanent injunction. The defendant filed written statement and submitted
by denying the plaint averments and stated that the defendants mother
purchased property on 18.02.1991 and executed settlement deed infavour
of the defendant on 04.05.2015 and apart from that in S.No.12/5 east to
west southern side 3-1/2 feet, northern side 0 feet and north to south 60 feet
was purchased by her mother hence they are absolute owners of the
property. And they constructed east west southern side 12 feet north side
10 feet and north to south side 60 feet by lefting east west 1-1/2 feet north
side 0 feet vacant by put up compound. In order to grab the leftout
property the plaintiff filed this false suit. He further submit that the
plaintiff without claiming relief of declaration and possession regarding
alleged encroached property plaint is not maintainable. The valuation of
suit under Section 27(a) of TNCF Act is also not correct and plaintiff given

wrong description of the property hence prayed to dismiss the suit.

6.2. For deciding the present issue on perusal before filing the suit
the plaintiff sent legal notice to the defendant on 27.07.2020 which was
marked as Ex.A8. In that notice the plaintiff stated that the defendant
encroached north side 1 feet width south side width 2 feet for the extent of
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40 sq.ft. For that the defendant sent reply notice on 03.08.2020 (Ex.A10)
and he denied the plaintiff statement and stated that the defendant is the
absolute owner of the property and the plaintiff has no right over the same.
Further submits that in the suit the defendant filed written statement and
denying the title of plaintiff by stating that the plaintiff vendor as no title to
sole extent of east to west 22 feet to the plaintiff and further stated that
apart from the purchase of property in S.No.12/5 the defendant mother
purchased east west south side 3-1/2 feet, north side 0 feet and north to
south 60 feet sold by the Govindaraj, Chandrammal and Sugunammal
infavour of the defendants mother Vasantha by way of registered sale deed
dated 17.12.1998. On that claiming east west southern side 13-1/2 feet
north side 10 feet and north to south 60 feet by the defendant. For that the
defendant marked the sale deed dated 17.12.1988 as Ex.B4. It is a
registered sale deed vide Doc.N0.5517/1998. On perusing those document
it is stated that as per the written statement extent of 105 sq.feet the
property is sold to Vasantha which is situated on the western side of
plaintiff property and eastern side of defendant property. On perusing the
Ex.A6 layout map filed by the plaintiff, the plaintiff property is situated on
the eastern side of defendant property and in the layout in defendant
property on the west to east southern side extent is shown as 3.8 meter
which is more than 12-1/2 feet on that the defendants had more than 10 feet
on the southern side. Hence the case of the defendant is sustainable.
While the defendant denying the title over the property which was claimed
as encroached by filing the Ex.B4 sale deed but the plaintiff side failed to

seek for declaration of title. The defendant filed written statement on
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08.09.2021 by clearly claiming title in para No.12 and denying the plaintiff
title but the plaintiff failed to pray for declaration of title subsequently.

6.3. It is further submit that the plaintiff valid the suit under
Section 27(a) of Tamil Nadu Court Fees Act. The Section 27(a) applicable
only where the plaintiff title is denied. But in this case the plaintiff paid
court fee under Section 27(a) but failed to pray for declaration of title. In
this case the plaintiff stated that only in the month of July 2020 the
defendant encroached the property but in the cross examination the PW1
himself admitted before his purchase itself the defendant constructed house
and before his purchase itself the alleged portion of the property is in the
possession of the defendant. While the plaintiff himself admitting the
possession of the defendant in the property before his purchase then the
plaintiff has duty bound to claim for declaration of title and recovery of
possession from the defendant. The relevant portion of the PW1 deposition
1s extracted here below,

"wreor Slrud CUINSHEG WorCu Ulidlamd] Dews SBLsSdlod &L 191 1D
&L 19 Swhsn orasimre) sflsndr. prosr aupddled 2 ffloww Csmapdleorm &L b
1BiredT Slund CluLYISHE (POTCU ClFébauh &1 b SHmoor Eapihddl oTasimITo) FiflSmeor.
n&n.2.2 Suoussisdlos GClensg Slawssled Slpde Cuobe 22 orcmug
Slwssou” Gararg orcoipmey  Fflgmor.  blod  Plbgiaii L smed  BwBov
STRSUUL (Rolrargs. oTcoTdflI_1D HFeD Yavewnd 2 _drarg ews BSloaimsSled
Snése) ClsISICpesr. Slidlams] ambislu Sl Diaray Saigy oTeTRID HaITHoDL L
< UCOTIBIGOT SR oTOTRID [T WAIESICpeor oreorgy &m - Flund oiflesbISmoor
oreoipmol Syl aumbibhy GlensSlesr diaray 11 dgdeEh 60 g Ssovd avflesr
Glsnddlor oy o &L iquaronmi. USBS5SD 2 _orar Fhg TETEYDL WG.
SlréfloworeGifly S b @pdBonoor angaileh 2 _odirarg orcipmed sflGmeor.

Sl& SfloworbGifly S SSlor an_s@udsd O orcrpme) &flSrer. orergy/emL 1w
usSlnsSleb 2_drar diaraysdr &aummcorema) ereoTmimed Fifliobov.”
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On considering the cross examination of PW1 he admits that the
defendant purchased property for the extent of 11 X 60 and constructed
house prior to the plaintiff purchase and the alleged portion of property also
with the defendant before the plaintiffs purchase. While the defendant
stated previously he purchase 10 feet on the east west southern side and
subsequently purchased 3-1/2 feet through Ex.B4 on the east west southern
side and constructed house for the extent of 12 feet in his property. Now
the PW1 himself admitted the defendant purchased more than 10 feet and
constructed house in the property and admitted the defendant possession
also. While the plaintiff himself admitted the purchase of defendant and his
possession before 27.01.2020 then the plaintiff is liable to seek for
declaration of title over the alleged portion of the property before seeking
mandatory injunction and delivery of possession. While the plaintiff
pleaded that the defendant encroached 66 sq.ft on western side of his
property based on the Ex.A11 map prepared by Civil engineer Prabhu. But
he failed to examine him to prove the encroachment as per Ex.A11. Mere

filing of map will not enough to prove the encroachment.

6.4. It is further submit that in the written argument filed by the
plaintiff counsel he highlighted the judgment of Hon’ble Supreme Court of
India in Anathula Sudhakar Vs. P.Buchi reddy (2008)(4) SCC 594 and
stated that where the plaintiff title is not seriously disputed and the dispute
is about interference or encroachment a suit for injunction is maintainable
without seeking declaration. On considering the above submission in this
case the plaintiff directly stated that the defendant encroached 66 feet on

the western side of plaintiff property hence claimed mandatory injunction
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and delivery of possession. But on defendant side they produced the Ex.B4
sale deed dated 17.02.1998 for the purchase of 105 sq.ft land which is
situated on the western side of the plaintiff property by that they denied the
title of plaintiffs claim of 66 sq.ft. Even the PW1 himself admitted that the
defendant possession of the alleged 66 sq.ft before his purchase on
27.01.2020. In this circumstances the plaintiffs title over the property is
clearly denied by the defendant. But the plaintiff failed to pray for
declaration of title over the suit property as directed by the same precedent

of Hon’ble Apex Court.

6.5. At the time of argument the defendant counsel highlighted
judgment passed by our Hon’ble High Court of Madras in Venkatachalam
and another Vs. Nalla Thambi 2013(4) CTC 45 and argued that while the
plaintiff title is disputed then the suit would be bad for want of prayer for
declaration of title but in this case defendants seriously disputed the title of
plaintiff but the plaintiff failed to pray for declaration hence prayed to
dismiss the suit. On considering the highlighted judgment this court
accepting the defendant case and the suit without claim of declaration is not

maintainable.

6.6. On defendant side they examined one Gaanthan as DW2 and
in his deposition he deposed about the defendants title for the extent of
west to east 13-1/2 of feet on the southern side. For proving plaintiff case
plaintiff examined one Yogaraj Assistant Engineer as PW2 and marked
Ex.X1 to Ex.X8. On perusing his evidence he only deposed about the

encroachment done by the defendant on the northern side of the defendants
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property and PW2 admitted at the time of cross examination that he does
not measured whether the defendant encroached the plaintiff property or
not. On perusal the evidence of PW2 and the Ex.X1 to Ex.X8 are not pour
water to the plaintiff case. On plaintiff side for proving his case no other

witness 1s examined.

6.7. It is further submit that in the plaint the plaintiff stated that he
purchased the suit property on 27.01.2020 and in the month of July 2020
the defendant encroached the alleged 66 sq.ft of the plaintiff property
which is also shown as cause of action for the suit. But at the time of cross
examination the PW1 himself admitted that before his purchase on
27.01.2020 itself the plaintiff had possession of the alleged portion. On
that the plaintiff stated false cause of action in the suit and he failed to
approach the court with clean hands. At the time of argument the defendant
counsel highlighted judgment passed by our Hon’ble High Court of Madras
in Subramanian and others Vs. Ponnusamy and others 2006 (1) MLJ 710
and argued that prohibitory injunction or mandatory injunction is purely
equitable relief and plaintiff who has putforth a false case would not be
entitled to the relief of mandatory injunction. As per the discussion already
made in this case the plaintiff submitted false case and as per the above

judgment he was not entitled for the relief claimed.

6.8. As already discussed by this court the plaintiff failed to pray
for declaration of title while his title over the proposed portion of
encroachment is clearly denied by the defendant by filing documents and

evidence. Even the plaintiff subsequently failed to amend the relief of
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declaration. While the plaintiff failed to pray for declaration the present
suit for mandatory injunction and delivery of possession is not
maintainable. The plaintiff also failed to approach this court with clean

hands. Accordingly this issue is decided.

7. Issue No.2:- Is the description of the suit property correct or not ?

7.1.  For deciding the issue while on perusing the plaint the plaintiff
failed to mentioned the alleged encroached property as a separate schedule.
On perusing the description of property mentioned in the plaint only based
on the Ex.A11 map the plaintiff stated the description. On perusing the
description the plaintiff stated that the defendant encroached the area is
highlighted in between points A, B, C, D in the map. But the plaintiff
failed to specify the extent between the points A to D. On perusal in point
C only he stated that C located on 1 feet 4 inches from the point B but the
plaintiff failed to mentioned about the clear extent between A and B. As
per the map the plaintiff stated that the defendant encroached the specify
portion of 1 feet 4 inches on the northern side. But at the time of cross
examination the plaintiff stated that on north side 0 sq.ft is the extent. For
that the relevant portion of the PW1 deposition is extracted here below,

"Slré Flewerd Gy &L1b apd@asmemr angailss 2_drargl oTeTDIe) SHSmer.

Sl FloworbBifll S SSl0r an_S@udsd O orcrmmed &flSrer. orare/emL w
usSlnd Sleb 2_dirar Dierays6r Saupneoremey o1eoTmITeh Fifliicbov.”

While the plaintiff relying upon Ex.A11 map for proving his case but

adduced evidence against the extent mentioned in the map. Even the PW1
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stated that the alleged portion is in a triangle shape but on perusing the

Ex.All it is not mentioned as that.

7.2. It 1s further submit that the description of the suit property
mentioned by the plaintiff only based on the Ex.A11 map prepared by one
V.Prabu Civil Engineer. But the said person was also not examined by the
plaintiff to prove the extent and encroached portion as pleaded by the
plaintiff. On considering the above discussion the plaintiff failed to prove
that the discription of suit property is correct. Accordingly this issue is

decided.

8. Issue No.3:- Whether the plaintiff is in possession of the suit property on
the date of filing of the suit ?

The plaintiff also seeking relief for permanent injunction inrespect of
66 sq.ft described as encroached property in the plaint. As already
discussed and decided the issue No.l regarding the non claiming of
declaration of title by the plaintiff. On that this issue regarding the
possession of suit property for the relief of permanent injunction will not be

discussed and decided.

9. Issue No.4:- Whether the plaintiff is entitled for the suit reliefs as
prayed for the suit ?

As already discussed and decided by this court in issue No.l and

issue No.3 the plaintiff is not entitled for the reliefs as prayed in the suit.
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10. Issue No.5:- To what other relief plaintiffs is entitled for ?

While this court already discussed and decided the issues 1 to 4
against the plaintiff on considering the nature of the suit the plaintiff is

not entitled for any other relief.

11. Result :-

As a result, this suit is dismissed without cost.

Dictated to Steno typist directly, typed by him in the desktop,

corrected and pronounced by me in the open Court on this the 09" day of

K KARTHICK Digitally signed by K
March 2026. ASATH RARTHICK ASATH

District Munsif,
Gudiyattam.

Plaintiff side Witnesses :-

PW1 Rajarathinam
PW2 Yogaraj

Plaintiff side Exhibits :-

Ex.A1 27.01.2020 Certified copy of Registered sale deed infavour of
plaintiff.

Ex.A2 04.09.1991 Certified copy of Parent document
Ex.A3 09.06.1982 Certified copy of Grantparent document
Ex.A4 14.05.2020 Original patta infavour of plaintiff

Ex.A5 20.12.2019 Original patta in favour of predecessors
Ex.A6 08.06.2020 Original Layout map of the suit property
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Ex.A7  20.06.2020

Ex.A8

27.07.2020

Ex.A9 29.07.2020

Ex.A10 03.08.2020

Ex.All

21.12.2020
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Office copy of the Police complaint
Office copy of the Legal notice

Reply letter by the AE State High Way
Gudiyattam Original

Reply by the defendants counsel Original

Map encroach area location of the property as per
registered sale deed N0.622/2020 TS No.792

Defendant side witnesses:-

DWI1
DW2

S.Selvam

Gaanthan

Defendant side Exhibits :-

Ex.B1

Ex.B2

Ex.B3

Ex.B4

Ex.B5
Ex.B6
Ex.B7
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03.10.1989

18.02.1991

04.05.2015

17.12.1998

Certified copy of registered sale deed
(Doc.N0.3718/1989)

Certified copy of the sale deed
(Doc.No.648/1991)

Certified copy of settlement deed
(Doc.No0.3857/2015)

Certified copy of registered sale deed
(Doc.No.5517/1998)

Original Business Tax receipts
Original Water Tax receipt

Original Property Tax receipt
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Other Documents:-

Ex.X1

Ex.X2

Ex.X3

Ex.X4

Ex.X5

Ex.X6

Ex. X7

Ex. X8
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28.07.2020

18.08.2020

19.08.2020

26.09.2020

09.10.2020

09.11.2020

12.07.2022

11.08.2022
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True copy of Letter by AE to Tahsildhar,
Gudiyattam

True copy of Letter by AE to Tahsildhar,
Gudiyattam.

True copy of Letter by AE to ADE,
Gudiyattam.

True copy of Letter by AE to Tahsildhar,
Gudiyattam.

True copy of Letter by AE to Tahsildhar,
Gudiyattam.

True copy of Letter by AE to Tahsildhar,

Gudiyattam.
True copy of Letter by AE to Tahsildhar,
Gudiyattam.
True copy of Letter by AE to Tahsildhar,
Gudiyattam.
K KARTHICK Digitally signed by K
ASATH KARTHICK ASATH
District Munsif,
Gudiyattam.
0.S.No.25/2021 District Munsif, Gudiyatham
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