1

FTiY BaloeipLd, FmisyeiCasralled

wpeiatlemeo:glp. etewd. FpSlpCaamsi, Ul.er., ered.6160.L11.,
Friiy pIlugl, FmisgeiCsiralled

2022_ 16 yewih @O Fmisar 2310 prer allwimipsSipanio
@enL_plenew Lognl erewi.2/2021

o)
Quigs said alugs Garilsans Fe el oTewi.88/2017

DD DHGHI®J Coe LDGY)I BT T/ LDG8)I BT T
leTgli/

1. IUIuWITFFTLd

2. GOL Jr LOGWSTLIOWLIH LOT 61T

3. wjenaTOl 1 @bSuIT Geidsgeied L6t e,
Qaaienet, s dHlewear GLoeorari UpeOLD

4. Fr. eI LDGOT

5. Glgn. LITeOT LDGUT]

bluy @pHuir gsgeiav HibGet] bl 1,
SpLiyi, oiger Slemar Grocorari upeoLd
.1 upsped 3 GTHli oI BHTITH 6T/
1 upped 3 THi DI BT T ST
2 5ChF 4 1WpsHed 6
ST T LDGI ST T B &I

@uigiaireargl  sLpg 2006202210 Guduisin i (peiLy
@mi gl QIF T I 6ewTdh ) I pbsCLITHI, LDGO)I ST T SILILIeO QLD 5] 6hiT
Hm. R. srelrg  euiseapd, 3o rdiweigri  GyLilled  aulp s plehi
Slp. R. gppouriarill oieuisepd (pesiatlenesowtrsluyo, 1.2 opmib 4 1pHed 6



2
T HTO@ISTTHT  FHIOSTDGH0 e SHid g miflaieniowired  Cgreipr
STLILINGST T & GTIT 5 ST IOTGOTHBLILIL (b LD, @ SILILY QUT HIGHT 56 61T J>
CaL L plpsiLn, QUL H D CaHrLIL] dHear LiiflFevenest QlFuigiLp,

@a@imiaieny  @pEHlioaipL  uiflfomerulledh bgi  Reiml @b b ST pLb

&ULP MBI LD

2 5 35 7 o

4 w3 6 erHlioa)IsTisemer UFsrTear HFe0 1oa)Iailed L Hui
s Fuwirs 1wpepCui 4 1psHe0 6 T ioaI STTHTTEH HL F CFi G319 015 T w1 H
anpsand  CGeoplL GHlstlsTarar o Gagalll_sGaTT  Lo@ISTIT  @IOLOGY)I
o flewiouiluicd allFrgenentipenp FL L 1b s L ewer 1 ollg 10(2) 1opmin
Uifley 151ai&hp $T1HH0 GFuiuiLiLig (h aTearg].

2. LogIesi  Frh BB LD:

Lilg i est D F 6V LDGY)I M IT 63T G 02.12.2016 CapdHlui
allugdpasrs Ll Caril  @ISTITEd  HTHH®  GouluiLiLiL (b aTeaTgi
eTaimId, Upsrer 1og)iailed 31b TSN Ioa)ISTi  BHTHl  eTHlHengulled, HOD
6Tew1.158/2016a7 @IUGHIHGHL LIL L 60Tl L (h BT FlOUITIOMGRTU| LD, D HedT
o flew Lowir i LIT 6O LOGSSTIGH U I | LD, D BT SrLLTL (b BLD S G BU| LD
QUPGHADG — Yeudwr  grulleTiser  eTewrdh  GPILIUIL (h aTeTTi 6T MILD,
@2uITisemar Ugsrear  oF60  ogpialled  spullerisearts  CFrLiLISTed
THITLOMISTTH@HDBG — eTalalld  $H23 B2l 1pp o PUL_ LIGLITaIHleOVemev
etdimId, 61adaTCau, 4 (1pBHed 6 erHlivaIGTisemar UFSTar g Log)lailed
yduwr s Fwrs wpewpCur 4 wpsed 6 aTHTIO@IBSTTHOTTSH — HL Il
Caigp150aTemth  aupshands  CoeopL GHH0aTearar o gggaill Caiewrh LD
6TGo MILD, @evenevblisevtled LDG)I BT ([H 5 F) QLp 55 5HDYL BOYLL_ 1D
gPUL (hallhLd eTTMILD Logiailed GO LiLIL (h aTerg).



3. @ oiogailesi GLiifled qYES oL CFuemeru| LD
@eveneouiaipitb, eTHHeng @Hevenev eTaimith  31b  eTHITLOIGTT  FyLiLiled
Log8) | ®1l61 CLoGlevop H31 Qw1 gy. 67 GHGTUI ST ST LDGYI BT T H T
BIoipH B0 emipSgId g miflateniouited  Comreipr — SLILIGTT &% eTT S

STLOTGTSHSHLILIL (b G G 6.

4. @uiogialled Fia) srestGalenig ui aloguid wiTGgeilsD,

LDGO)I T FiT BT 5 GO QFuigerer @LOLOGY)
ADIDHHBLILIL_ GHH5HHHT 2 @edaneourr ?
TaTLICHUITGLD.
5. @b SrLILeY] 1h wirQ\BTH FrL FuwimisCarr,

F T 65T DT 6swTHRIHCamr (Lp T T M B BRIV 6V. @ SILILY QUT HIGHT S T

CaL LU 1L ar.  palentkisher LflFOGESLILIL L 6.

6. Jiey:

Lilg & eo1 DI FGD LOGY)I &)1 T 63T B 02.12.2016 Capdlui
allugdpasrs  GpLify  CGardl  @IGTITed SHTHH®  GlFuluiLiLiL (h aTaTsI
eTdimitd, Ulpsrer 1ogniailed 31b TS ogISTi  STHI  eTHpewguiled, HpP
6Tent.158/2016ai &ILSSHIHGHL LIL L 60Tl L (h BT FleUITIOHGTU LD, O BH6&dT
o flew Lowir e LIT GO LOGSSTIGH U I | LD, D BT SHTLILTL (b BLD S GHeN BU| LD
QUPSHHDG — auFur  srullerisear  ererdh  GOILIUIL (heTerTi  eTed mILD,
@2uITisemer Ugsrear 360  oaialled  spLillerisearts  CFRiLILIST6
THITLOMISTTH@HDBGH  cTalalldy  H2IL Bp2eL_1ptd  erpul LICLITeI FHledemaev
staimItd, eTTCal, 4 (PO 6 GIHTIOISTTHMET LIFSTHT  HIF6L  LOa)Iiled
ydur &L Furs apedpCui 4 upsed 6 THTIOIBTIHOTTSH B Il
Caigp150aTenth  aupshands  CoeoplL GHsblarearar o gggaill Caiewrh LD
TGS I LD, @evenevblisevtled LG8 BT (H &) QLip B EHITIE BRI 1D
gPUL (hallhLD eTRTMILD LOEIGTT SILILINGO 6T(h SHIHTHBLILIL L.



7. apshd  Carudemer  uflFellsamauiled, Upsrer e
LOIAUTRTHI  QFTINDTHHTH  UTUIST — ®UGSLILIL (heTar  Bleweouilev,

Lo ST FIbLog)IallenaT HT5H%He0 OFuigIaTarTi.

8. LOISTIT  HRTHI  LoaIailed, allghl 6f PLIh Sl LopepTH
arsat Sdlavar SyLildlargrs CFidsTesred @alalpshd aidw syLillereny
CFidhahrs CaproegdlarTed  LUTHSHBLILIL (h T aTHTSh 31D TSl Loa)I BT T
GTFHH®I  BHTEHH®O OCFuigianearsred, 4 (wpHed 6 GIHTIoa)IBTiHemar &1 S
Crigsas ainduienshsds CariluyararTi. G, aipdhg GCarLivleneTt
DITUIDHHUNGD, HFeO aIailed aillugghl FLould LogIGTIT Lulentid O\Fuls
QUTHT 2 FlewiouITarT PMID ST HTLLTL (h  HIDIQISTSDHenaT  Log)I HTT
gpasarCGear  gLlleriserras  Gaigglererti. Gogpitd,  1OISTIT ST HI
oa)Iailed, 4 (1pBHed 6 GIHTIoIBTIHeT Sdiaienl Ul S Fiug  eudlui
srLilllesti etasim wirQ@reimid GHPILIUL afledemev.  aiaurmiarer pHeneoulled,
LOGY)I BT JIT GDILILI b a1 g1 CLIT6ed @llL1 g Blev FFh LI 1 LopOYDTH
QUTHGT HeWBU| LD SILILIGTIT CarLiugi o1eudFurior ? 6TGyT
pITwienSHullev, @G bBdlIoetpLb, LOT e3oTL| L) QoL gre® o wii BFloesip
K. Kannaki & Others /Vs/ A. Jalaludeen and Others dated 08.05.2021 reported in 2021
(1) TN MAC 794 stasip (pesi SiLiLilenest i 1951 L ollpioL Spgr.  Crospiib,
Copsentt_ (et HKiLiLled Fpaisenti_aimml GO LIt (h aTargi.

9. The Hon'ble Supreme Court in Khenyei Vs. New India Assurance
Company Ltd, Others reported in 2015 (1) TNMAC 801 (SC), while
deciding whether it is open to the claimants to recover the entire
compensation, from one of the joint tort-feasers in the accident occurred
due to the composite negligence of both the wvehicles, has considered
various decisions, and has laid down the following principles of law:-

“(i) In the case of Composite Negligence, Plaintiff/Claimant is entitled to
sue both or any one of the Joint Tort-feasors and to recover the entire
Compensation as liability of Joint Tort-feasors is joint and several.

(ii) In the case of Composite Negligence, apportionment of Compensation
between two Tort-feasros vis-a-vis the Plaintiff/Claimant is not permissible.



He can recover at his option whole damages from any of them.

(iii) In case all the Joint Tort-feasors have been impleaded and evidence is
sufficient, it is open to the Court/Tribunal to determine inter se extent of
Composite Negligence of the drivers. However, determination of the extent
of negligence between the Joint Tort-feasors is only for the purpose of their
inter se liability so that one may recover the sum from the other after
making whole of payment to the Plaintiff/Claimant to the extent it has
satisfied the liability of the other. In case both of them have been
impleaded and the apportionment/extent of their negligence has been
determined by the Court/Tribunal, in main case one Joint Tort-feasor can
recover the amount from the other in the Execution proceedings.

(iv) It would not be appropriate for the Court/Tribunal to determine the
extent of Composite Negligence of the drivers of two vehicles in the
absence of impleadment of other Joint Tort-feasors. In such a case,
impleaded Joint Tort-feasor should be left, in case he so desires, to sue the
other Joint Tort-feasor in independent proceedings after passing of the
Decree or Award.”

10. Considering the above, it is very much clear that in case of joint tort-
feasers, where liability is joint and several, it is the choice of the claimants
to claim compensation from the owner and driver and insurer of both the
vehicles or any one of them. Subsequently, another full Bench of Hon'ble
Apex Court in Kamlesh and others Vs. Attar Singh and others reported in
2015 (2) TN MAC 577 (SC), by referring the above Khenyei's case has
held that in case of composite negligence, the claimant is entitled to sue
both or any one of Joint Tort feasors and to recover entire compensation as
liability of joint tort feasors is joint and several.

11. The Division Bench of our High Court in United India Insurance
Company Limited Vs. D.Hemavathi and others reported in 2017 2
TNMAC 150, has followed the judgment of the Khenyei's case.
Subsequently, another Division Bench of this Court in Tata AIG General
Insurance Company Limited Vs. Kaveri and others reported in CDJ 2020
MHC 4438 in CMA.N0.3809 of 2019, dated 08.09.2020 has observed that
though the claimants have impleaded the owner of the lorry and its insurer,
they have not impleaded the owner of the car and its insurer as parties to
the claim petition and it will not disentitle the claimants from getting the
compensation amount from the appellant/Insurance Company and that at
the same time, the Appellant Insurance Company can recover the
compensation amount paid to the claimants, proportionate to the
negligence attributable on the part of the driver of the car, from the owner
or it's insurer by initiating separate legal proceedings and by relying the
judgment of Hon'ble Supreme Court in Khenyei's case, has confirmed the
award of the Tribunal.



12. It is pertinent to mention that the judgment of the Hon'ble Supreme
Court in Khenyei's case was not brought to the notice of the Division
Bench, while deciding the appeal in the CMA.N0.2309 of 2018. No doubt,
if all the parties, the owner and insurer of both the vehicles involved in the
accident are parties to the claim petition, then it will be convenient for all
and also for the Tribunal to decide the liability. But, the claimant, being the
dominus litis cannot be compelled to add other parties, who are not
impleaded earlier and it is for the claimants to decide and in case, if the
case putforth by the claimants as against the impleaded parties is not true,
then they have to suffer the dismissal of the petition.
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