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rhh;g[ ePjpkd;wk;. r';fud;nfhtpy;

Kd;dpiy:jpU/ v!;/ re;jpunrfh;;. gp/V/. vy;/vy;/gp/.
rhh;g[ ePjpgjp. r';fud;nfhtpy;

2022?Mk; Mz;L $%d; jp';fs; 23k; ehs; tpahHf;;;;;fpHik

,ilepiy kD vz;/2-2021
,d;

,af;f Ch;jp tpgj;J nfhhpf;if mry; kD vz;/88-2017

mHFJiu / / /     kDjhh;-kDjhh;

-vjph;-

1/ ma;ahr;rhkp

2/ yl;Rkzg;bgUkhs;

3/ a[idbll; ,e;jpah ,d;Nud;!; fk;bgdp ypl;.
brd;id. mjd; fpis nkyhsh; K:yk;

4/ R/ rptuhkd;

5/ b$/ ghyhkzp

6/ epa{ ,e;jpah mNud;!; fk;bgdp ypkpll;.
jpUg;g{h;. mjd; fpis nkyhsh; K:yk;

/ / / 1 Kjy; 3 vjph;kDjhh;fs;-
1 Kjy; 3 vjph;kDjhh;fs

/ / /    cj;njr 4 Kjy; 6 
 vjph;kDjhh;fs;

,k;kDthdJ  fle;j  20/06/2022k;  njjpad;W  vd;  Kd;g[

,Wjp  tprhuizf;F  te;jnghJ.  kDjhh;  jug;gpy;  tHf;fwpQh;;

jpU/  R. fhspuh$;;;  mth;fSk;;.  3k;  vjph;kDjhh;;  jug;gpy;  tHf;fwp"h;;

jpU/ R.  MH;thh;rhkp mth;fSk;;  Kd;dpiyahfpa[k;. 1.2 kw;Wk; 4 Kjy; 6
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vjph;kDjhh;fs;  ePjpkd;wj;jpy;  miHj;Jk;  M$hpd;ikahy;  njhd;wh

jug;gpdh;fshf  jPh;khdpf;fg;gl;Lk;.  ,U jug;g[  thJiufisf;

nfl;lwpe;Jk;.  tHf;Ff;  nfhg;g[f;fis  ghprPyid  bra;Jk;.

,d;Wtiu  ,e;ePjpkd;wg;  ghprPyidapypUe;J  ,d;W  ,e;ePjpkd;wk;

tH';Fk;

c j; j u t  [

4 Kjy; 6 vjph;kDjhh;fis gpujhd mry; kDtpy; g[jpa

fl;rpahf Kiwna 4 Kjy; 6 vjph;kDjhh;fshf fl;rp nrh;j;Jf;bfhz;L

tHf;if  nky;elj;jpf;bfhs;s  cj;jutplf;nfhhp  kDjhuhy;  ,k;kD

chpikapay;  tprhuizKiw rl;lk;  fl;lis 1 tpjp  10(2)  kw;Wk;

gphpt[ 151d;fPH; jhf;fy; bra;ag;gl;Ls;sJ/

2/ kDtpd; RUf;fk;:

gpujhd  mry;  kDthdJ  02/12/2016  njjpa

tpgj;jpw;fhf  ,Hg;gPL  nfhhp  kDjhuhy;  jhf;fy;  bra;ag;gl;Ls;sJ

vd;Wk;.  gpujhd kDtpy;  3k;  vjph;kDjhh;  jdJ vjpUiuapy;.  Fw;w

vz;/158-2016d; tpgj;Jf;Fl;gl;l yhhp Xl;Leh; rptuhkida[k;. mjd;

chpikahsh;  ghyhkzpiaa[k;.  mjd;  fhg;gPl;L  fHfj;ija[k;

tHf;fpw;F  mtrpa  jug;gpdh;fs;  vdf;  Fwpg;gpl;Ls;shh;  vd;Wk;.

ic&ahh;fis  gpujhd  mry;  kDtpy;  jug;gpdh;fshf  nrh;g;gjhy;

vjph;kDjhh;fSf;F  vt;tpj  fc;&l  ec;&lKk;  Vw;glg;nghtjpy;iy

vd;Wk;. vdnt.  4 Kjy; 6 vjph;kDjhh;fis gpujhd mry; kDtpy;

g[jpa  fl;rpahf  Kiwna  4  Kjy;  6  vjph;kDjhh;fshf  fl;rp

nrh;j;Jf;bfhz;L  tHf;if  nky;elj;jpf;bfhs;s  cj;jutplntz;Lk;

vd;Wk;.  ,y;iybadpy;  kDjhUf;F  bgUj;j  fc;&l  ec;&lk;

Vw;gl;LtpLk; vd;Wk; kDtpy; Fwpg;gplg;gl;Ls;sJ/
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3/ ,k;kDtpd;nghpy;  vt;tpj  Ml;nrgida[k;

,y;iybad;Wk;.  vjpUiu  ,y;iy  vd;Wk;  3k;  vjph;kDjhh;  jug;gpy;

kDtpy;  nkbyGj;J  bra;ag;gl;lJ/  Vida  vjph;kDjhh;fs;

ePjpkd;wj;jpy;  miHj;Jk;  M$hpd;ikahy;  njhd;wh  jug;gpdh;fshf

jPh;khdpf;fg;gl;Ls;shh;fs;/

4/ ,k;kDtpy;; jPh;t[ fhzntz;oa tpc&ak; ahbjdpy;. 

kDjhuh;;  jhf;fy;  bra;Js;s  ,k;kD
mDkjpf;fg;glj;jf;fjh> ,y;iyah> 

vd;gnjahFk;/

5/ ,U  jug;gpYk;  ahbjhU  rhl;rpa';fnsh.

rhd;whtz';fnsh  Kd;dpWj;jtpy;iy/  ,U  jug;g[  thJiufs;

nfl;fg;gl;ld/  Mtz';fs; ghprPypf;fg;gl;ld/

6/ jPh;t[:

gpujhd  mry;  kDthdJ  02/12/2016  njjpa

tpgj;jpw;fhf  ,Hg;gPL  nfhhp  kDjhuhy;  jhf;fy;  bra;ag;gl;Ls;sJ

vd;Wk;.  gpujhd kDtpy;  3k;  vjph;kDjhh;  jdJ vjpUiuapy;.  Fw;w

vz;/158-2016d; tpgj;Jf;Fl;gl;l yhhp Xl;Leh; rptuhkida[k;. mjd;

chpikahsh;  ghyhkzpiaa[k;.  mjd;  fhg;gPl;L  fHfj;ija[k;

tHf;fpw;F  mtrpa  jug;gpdh;fs;  vdf;  Fwpg;gpl;Ls;shh;  vd;Wk;.

ic&ahh;fis  gpujhd  mry;  kDtpy;  jug;gpdh;fshf  nrh;g;gjhy;

vjph;kDjhh;fSf;F  vt;tpj  fc;&l  ec;&lKk;  Vw;glg;nghtjpy;iy

vd;Wk;. vdnt.  4 Kjy; 6 vjph;kDjhh;fis gpujhd mry; kDtpy;

g[jpa  fl;rpahf  Kiwna  4  Kjy;  6  vjph;kDjhh;fshf  fl;rp

nrh;j;Jf;bfhz;L  tHf;if  nky;elj;jpf;bfhs;s  cj;jutplntz;Lk;

vd;Wk;.  ,y;iybadpy;  kDjhUf;F  bgUj;j  fc;&l  ec;&lk;

Vw;gl;LtpLk; vd;Wk; kDjhh; jug;gpy; vLj;Jiuf;fg;gl;lJ/
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7/ tHf;F  nfhg;gpid  ghprPypf;ifapy;.  gpujhd  mry;

kDthdJ  tprhuizf;fhf  tha;jh  itf;fg;gl;Ls;s  epiyapy;.

kDjhh; ,k;kDtpid jhf;fy; bra;Js;shh;/ 

8/ kDjhuh; jdJ kDtpy;. tpgj;J Vw;gLj;jpa kw;bwhU

thfdj;jpid jug;gpduhf nrh;f;fhjjhy; ,t;tHf;F mtrpa jug;gpdiu

nrh;f;fhj  njhc&j;jpdhy;  ghjpf;fg;gl;Ls;sjhf  3k;  vjph;kDjhh;

vjpUiu  jhf;fy;  bra;Js;sjhy;.  4  Kjy;  6  vjph;kDjhh;fis fl;rp

nrh;f;f mDkjpaspf;ff;  nfhhpa[s;shh;/   nkYk;.  tHf;F nfhg;gpid

Muha;ifapy;. mry; kDtpy; tpgj;J rkak; kDjhuh; gazk; bra;j

thfd chpikahsh; kw;Wk; mjd; fhg;gPl;L epWtdj;jpid kDjhh;

Vw;fdnt  jug;gpdu;fshf  nrh;j;Js;shh;/  nkYk;.  kDjhuh;  jdJ

kDtpy;.  4 Kjy;  6 vjph;kDjhh;fs;  jd;Dila fl;rpg;go mtrpa

jug;gpdh; vd;W ahbjhd;Wk; Fwpg;gpltpy;iy/  mt;thWs;s epiyapy;.

kDjhuh;  Fwpg;gpLtJnghy;  tpgj;jpy;  <Lgl;l  kw;bwhU

thfdj;ija[k;  jug;gpduhf  nrh;g;gJ  mtrpakh>  vd

Muha;ifapy;.  ,e;ePjpkd;wk;.  khz;g[kpF  bkl;uh!;  cah;ePjpkd;w

K. Kannaki & Others /Vs/ A. Jalaludeen and Others dated 08.05.2021 reported in 2021

(1) TN MAC 794 vd;w Kd;jPh;g;gpid Rl;of;fhl;l tpUk;g[fpwJ/  nkYk;.

nkw;fz;l Kd;jPh;g;gpy; fPH;f;fz;lthW Fwpg;gplg;gl;Ls;sJ/

9.  The  Hon'ble  Supreme  Court  in  Khenyei  Vs.  New  India  Assurance
Company  Ltd,  Others  reported  in  2015  (1)  TNMAC  801  (SC),  while
deciding  whether  it  is  open  to  the  claimants  to  recover  the  entire
compensation, from one of the joint tort-feasers in the accident occurred
due  to  the  composite  negligence  of  both  the  vehicles,  has  considered
various  decisions,  and  has  laid  down the  following  principles  of  law:-

“(i) In the case of Composite Negligence, Plaintiff/Claimant is entitled to
sue both  or  any one  of  the  Joint  Tort-feasors  and to  recover the  entire
Compensation  as  liability  of  Joint  Tort-feasors  is  joint  and  several.

(ii) In the case of Composite Negligence, apportionment of Compensation
between two Tort-feasros vis-a-vis the Plaintiff/Claimant is not permissible.
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He  can  recover  at  his  option  whole  damages  from  any  of  them.

(iii) In case all the Joint Tort-feasors have been impleaded and evidence is
sufficient, it is open to the Court/Tribunal to determine inter se extent of
Composite Negligence of the drivers. However, determination of the extent
of negligence between the Joint Tort-feasors is only for the purpose of their
inter  se  liability  so  that  one may recover  the  sum from the  other  after
making whole  of  payment  to  the  Plaintiff/Claimant  to  the  extent  it  has
satisfied  the  liability  of  the  other.  In  case  both  of  them  have  been
impleaded  and  the  apportionment/extent  of  their  negligence  has  been
determined by the Court/Tribunal, in main case one Joint Tort-feasor can
recover  the  amount  from  the  other  in  the  Execution  proceedings.

(iv) It  would not be appropriate for the Court/Tribunal to determine the
extent  of  Composite  Negligence  of  the  drivers  of  two  vehicles  in  the
absence  of  impleadment  of  other  Joint  Tort-feasors.  In  such  a  case,
impleaded Joint Tort-feasor should be left, in case he so desires, to sue the
other  Joint  Tort-feasor  in  independent  proceedings  after  passing  of  the
Decree or Award.”

10. Considering the above, it is very much clear that in case of joint tort-
feasers, where liability is joint and several, it is the choice of the claimants
to claim compensation from the owner and driver and insurer of both the
vehicles or any one of them. Subsequently, another full Bench of Hon'ble
Apex Court in Kamlesh and others Vs. Attar Singh and others reported in
2015 (2) TN MAC 577 (SC), by referring the above Khenyei's case has
held that in case of composite negligence, the claimant is entitled to sue
both or any one of Joint Tort feasors and to recover entire compensation as
liability of joint tort feasors is joint and several.

11.  The  Division  Bench  of  our  High  Court  in  United  India  Insurance
Company  Limited  Vs.  D.Hemavathi  and  others  reported  in  2017  2
TNMAC  150,  has  followed  the  judgment  of  the  Khenyei's  case.
Subsequently, another Division Bench of this Court in Tata AIG General
Insurance Company Limited Vs. Kaveri and others reported in CDJ 2020
MHC 4438 in CMA.No.3809 of 2019, dated 08.09.2020 has observed that
though the claimants have impleaded the owner of the lorry and its insurer,
they have not impleaded the owner of the car and its insurer as parties to
the claim petition and it will not disentitle the claimants from getting the
compensation amount from the appellant/Insurance Company and that at
the  same  time,  the  Appellant  Insurance  Company  can  recover  the
compensation  amount  paid  to  the  claimants,  proportionate  to  the
negligence attributable on the part of the driver of the car, from the owner
or it's insurer by initiating separate legal proceedings and by relying the
judgment of Hon'ble Supreme Court in Khenyei's case, has confirmed the
award of the Tribunal.
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12. It  is pertinent to mention that the judgment of the Hon'ble Supreme
Court  in  Khenyei's  case  was  not  brought  to  the  notice  of  the  Division
Bench, while deciding the appeal in the CMA.No.2309 of 2018. No doubt,
if all the parties, the owner and insurer of both the vehicles involved in the
accident are parties to the claim petition, then it will be convenient for all
and also for the Tribunal to decide the liability. But, the claimant, being the
dominus  litis  cannot  be  compelled  to  add  other  parties,  who  are  not
impleaded earlier and it is for the claimants to decide and in case, if the
case putforth by the claimants as against the impleaded parties is not true,
then they have to suffer the dismissal of the petition.

vdnt.  nkw;fz;l  Kd;jPh;g;gpd;go  tpgj;jpy;  <Lgl;l  midj;J

thfd';fspd; chpikahsh;fs; kw;Wk; mjd; fhg;gPl;L epWtd';fis

jug;gpdh;fshf  nrh;f;fntz;oa  mtrpak;  ,y;iy  vd;Wk;.  kDjhh;

,Hg;gPL nfhu  tpUk;g[k;  thfdj;jpd;  chpikahsh;   kw;Wk;  mjd;

fhg;gPl;L fHfj;ij khj;jpuk;  jug;gpdh;fshf nrh;j;jhy;  nghJbkdf;

Fwpg;gplg;gl;Ls;sJ/  nkYk;. ,t;tHf;fpYk; kDjhuh; fl;rp nrh;f;f

tpUk;g[k; 4 Kjy; 6 vjph;kDjhh;fis vjw;fhf jug;gpdh;fshf fl;rp

nrh;f;fntz;Lbkd;nwh  my;yJ  mth;fsplkpUe;Jk;  ,Hg;gPL

bgwntz;Lk;  vd;nwh  kDjhh;  jug;gpy;  ahbjhU  fhuzKk;

Fwpg;gpltpy;iy/  vdnt. nkw;fz;l Kd;jPh;g;gpd;go kDjhh; jhf;fy;

bra;Js;s  ,k;kD  epiyf;fj;jf;fjy;y  vd  ,e;ePjpkd;wk;

Kot[ bra;fpwJ/  

9/ ,Wjpahf.  kDjhhpd;  ,k;kD  js;Sgo

bra;ag;gLfpwJ/  bryt[j;bjhif ,y;iy/

vd;dhy;  RUf;bfGj;jUf;F  ciuf;fg;gl;L.  mtuhy;

fzpzpapy;  neuoahf  jl;lr;R  bra;ag;gl;L.  gpd;  vd;dhy;  gpiH

jpUj;jk; bra;ag;gl;L. ,d;W 2022Mk; Mz;L $%d; jp';fs; 23y;

mitawpag; gfug;gl;lJ/

rhh;g[ ePjpgjp. 
r';fud;nfhtpy;/
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kDjhh; jug;g[ rhl;rpfs;: ,y;iy
kDjhh; jug;g[ rhd;whtz';fs;;: ,y;iy
vjph;kDjhh;fs; jug;g[ rhl;rpfs;: ,y;iy
vjph;kDjhh;fs; jug;g[ rhd;whtz';fs;;: ,y;iy

rhh;g[ ePjpgjp. 
r';fud;nfhtpy;/
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rhh;g[ ePjpkd;wk;. r';fud;nfhtpy;

,ilepiy kD vz;/2-2021
,d;

,af;f Ch;jp tpgj;J nfhhpf;if
mry; kD vz;/88-2017

cj;jut[ (mry;-tiut[)

ehs;;;: 23/06/2022
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