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" Bervice; a tenani-in-common and as one of )

400 058; and presertly rsiding at 364,

P

_2:Conckitta Tssac Barreto of Mumbai; Adulf)




o

 the block on the 1% Floor of the building ).

known as Dominic Villa situate at Caesar, )

~ Rd., Amboli, Andheri, Mimbai — 400 058; )

and also presently fesiding at 36-A, Chuim )

Village, Khar (W), Mumbai-400052 ) ... Defendants

' THE PLAINTIFF ABOVENAMED STATES AS FOLLOWS:-

1. This is absuit for evio’tioﬁ 'bf.the Defehdanfs frb‘rr’lfpal“t of the block Ioc'aité’d‘: s
on the i,li\il%m of the buﬂdmégi knowjingaés/}, Dommxc V111a situate. at 31, Caesar
Road, Amboh Andherl Mumba1-40()058 compnsmg of one hvmg room and
one kitchen admeasuring 10° 3”7 X 11° 67’:and 10 X117 107 respe"ctWe_l-y w;th _
independent toilet and bathroom situate ad_;acent r_,to"fhe two room,s;noﬁ{ in.thg‘.
possession of the son aﬁd. Con:sft;;ﬁuted, Attorney -of‘ the Plaintiff, Mr. Clyde
Patrick D’Souza, which is heremaﬁerforshort, “the suitf.prenﬁ'sé's’:’w.j The suit |
premises s bounded ot the Fast by the single storey tiled house atfzéchéd fo the
suit bulldmg, on the West, by the bulldmg known as “Dorris Terrace” standing on -

Municipal Plot No. 30 ; on the North b'yw the .garden COmpou},rid: r'(iifﬂ"t?hé su1t

- building bordering Ceasar Road; and on the South 'v'byb single storer'héﬁSe by the

name “Berryline Homé”eonstructed on Municipal Plot No. 58 . Theiﬁs’tant suit-
for eviction of the Defendants from the suit premises has been sought for on the
grounds of nuisance, bonafide req}lifemént' and non-user thereof wﬁ;ﬁ’out

reasonable cause therefor for a continuous period of more than' six months

| immediately preéeding’ the institution of {h‘év mstant ‘'suit under Sec. _16(14) (), (g)

and (h) of the Maharashtra Rent Contrb’l Act,‘.1999, { hereinaﬁ:e’r'for?faéility

L3/







- of reference, “the Rent Act”).  The brief facts of the case are v'set'oyut"f in the

following paragraphs.

commont and also one of the heirs of the deceased tenant—m—common of the suit

_premlses,' being his widow. The 2“d' Defendant is also a heir of the deeeaSed
tenant-in-common, being his daughter out of hxsma;mage with the isa"Defendent
- and is accordingly joiﬂed_ as Pa;iyéDefendant' in iﬁei'nsf_cant suit inasrﬁﬁeh.-es there
is neither any'disclos_x_xr._e - of an age,ement betweeﬁ the 1% and 2 ,De;fend'%:ljﬁt:sg‘
herein“folr the purpose of devoluﬁoﬂ of the“cena'noy. rlghts of the deceased tenant- |
in-common in re’spectj of t,ﬁe suit premises to anj_eﬁeof his heirs namely, the 1%

and 2™ Defendants, as'centempl‘a'ted by Sec. 7(14’)(‘d) of the Rent Act noris

there any declara’uon of this Hon’ble Court in thls behalt the suit premises. bemg o

situate in Mumbai within the exclysive Junschctmn of this Hon’ ble Coutt. .

3. The deceased tenant-in—conﬁnpn, the L_tate Mi?."lsvsglc Barreto, along ‘with,ﬁh‘isf
wife during his lifetime, were the tenatits{n—cdnifﬁbn of the: suit prermses as it
then was, comprising of one l‘ivivng room, two Bedrebms and a kitchen. However,
in terms of the decree dated 5™ April 2005 passed by the Ai);}ellate Bench of this"
Hon’ble Court in Appeal No. 148 of 2001 modlfymg tﬁe decree dated 8" Jtijne_‘
.’7;001 passéd by this Court (fe. The Tri&lCohrt) in R-AF Suit No. 687/2194 ef
1988, the Defendants herein had to. qult vacate and dehver vacawt posscsu on of

© the two bedrooms of the suit premlses as it then was to the Plamtlff The: decree =




4.

of the Appellate Bench of this Hox;i’ble Court supra was unsuccessfully carried
by the Defendanis herein to the Hon’ble Bombziy High Céurt at MumBai inits -
Appellate Side by way of a Writ Petitionp being W.P. No. 5038 of 2005. Thé said
Writ Petition came to be dismissed in limine on 133l September, 2005. As a
result, pursuant,to the execution and/or implementation of the decree of the
Appellate Bench of this Hon’ble Court supra, that has now received a finality, the |
suit premises was downsized and the Defendants herem were left with only the
living room and the kitchen with attached toﬂet and bathroom, which is the 9u1t
premises for the purposes of the instant suit.

4. As already set out in para I hereinabove, tm hatl instituted\ the
instant suit on T,hé gfounas of ﬁllise;nce, reasonable and bonafide requirement and
non-user of the suit premises withouj: reaéb;).able cause for more than six months
immediately prior to the inistitution of the instant suit. The particulars of each of
the grounds taken by ’ff]we/;P]ainti.ff for a lawful eviction of the Defendants from™
the suit premises in accordance with the 'Ijrovisions of the Rent Act are
respectively set out hereinafier. |

5. The Plaintiffi states that the premises ’has remained unoccupied without
reasonable cause since about:‘the vear 2013. The Plaintif further states that the |
Defendants are residing at their present address givé_n in the cause—tiﬂe of the
plaint in the instant suit ever since the beginning of the year 2006 séwe} and
except for a few visits to the suit premises by Defendant No. 1 to collect letters
dropped therein by the postal authorities and also for collecting the electricity

bills and other notices (if any) for the purpose of cfe’ating evidence of user of
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the suit éremises. Thus the Defend‘ants have been holding on to the suit premises
only to cause embarrassment, nuisance aﬁd annoyance to the Plaintiff, The
Plaintiff respectfully says and suBmits, that the aforesaid non-user of the suit
premises have given rise to increds‘ing pests like cockroaches, ants, white-ants,
etc. therein. These pests find their Way into the common space appurtenant to the
suit premises that is leading to the staircase of the suit building. As such, there is
every likelihood of these pests may infest the ﬁeighbouring tenements including

the two rooms handed over to the Plaintiff under the decree passed by the

Appellate Bench of this Hon’ble Court sﬁpra, which is now in the possession of Mﬁ’ )

the-sen_and Constituted Atterney-of-the-Plaintiff-instituting the instant suit-em
betratfof the-Plaimtiff. There is no oain-saying that that these pests are a constant

source of nuisance and annoyance to the neighbouring occupants including the

SR gl

; and the ca.use for the same is the lack of proper upkeep.
of the suit premises by the Defendants. It is needless ‘.[0 place on record, that the
proper upkeep of a demised premises by any tenant, besides beingvon‘e of the
incidents of tenancy, is also a legitimate expec;tation of any landlord. Thus the.

Defendants herein are guﬂty of a conduct which is a constant nuisance and

o (i)
d sonof the

annoyame to the nelghbourmg occupants including
Plaintiff, Mr—Clyde, who is occupymg the ad_)ommg two rooms in the marner
aforesaid. The Plaintiff craves leave to refer to and rely on photographs in and

outside the suit premises to drive home his aforesaid contention..




w LPlaintiﬂ;Jéiates-%ha{—his grandson, Randell, is unable to get married for want of |

o
B

1. The, Plaintiff %&M
AN

La grandson and

a granddaughter. The grandson, Randel .18 31 years of age. The grand- daughter,

”fe' =
e l

Alisa. is 26 years of age. Both these children are of marriageablera‘ge. The

deceaned

independent accommodation and privacy. mﬁ'
over the suit premises to his said‘ grandson, Randell, in order to see that he is
happily married with his own family. Th%’glai;ltiﬁ‘ therefore 1'eq11i1'34,j[be suit
premises reasonably and bonafide for the use and occupatioﬁ of his aforesaid
grandson , whq, as aforesaid is éf marriageable age, but unable to get married for
want of independent accommodation and privacy. This would not cause any
hardship to the Defendant inasmuch as the suit premises within the control of the
Defendants  has remained unbccupied for the last several years from. the
beginning of the year 2013. The Plaintiff ’ﬁlerefqre says and submits that his
claim for poséession of the suit premiées from the Defenciant on this ground is
reasonable and bonafide.

7. As already set out in the foregoing paragraphs, the suit premises has been
vacant and unoccupied for the last several years from the beginning of the year,
2013. The Defendants are at present residing at the home at Khar (West),

Mumbai, which is the share of the father of Defendant No. 1 in the jointly owned

and occupied bunglow after partition between the brothers, who were till then
jointly occupying the same. The Defendant No. 1, being the onlv child of

father, fully inherited her said father’s share in'the aforesaid bunglow. Obviou ly



rthen thé 'su'ﬁ pr.em,l'ises‘has not Beeﬁ u'sed*a.n&/o'f- o:ccupied’by- the Defenda‘nts
without reasonable cause for the residential purpose ]‘or which 1t was let for a‘ i
, .u‘ontmuous period of rhore than SIX: months 1rnmed1ate]v precedlng the mstltutlon
of the instant suit. The. Dsfendants-have th erefore forfe’ited thejr protection pndéﬁ
.the Rent Aét on this “gfound'.of hc)n—user ofthe vsﬁit prernisés withduf ’reasona‘bl.e s
cause for the purpose for whlch 1t was let for a contmuous perlod -of more tha:n' -
six months 1mmed1ately precedlng the institirtion of the instant suit.
:8. As.alrsady'sét out'in 1he_ 'fo;egomg' par&"gfaphs; ths» suit premises: hasf‘-béen :
~ vacant and occﬁpied fof the la.st;s‘everal years from ‘the"begim‘ling of the year :
2013 The Plamtlff therefore redsondblv apprehends that the Defendants may
part w1th possessmn and/or: create thlrd-palty nghts to the prejudice of the
Plamnﬁ The Plaintiff therefore seeks a pexmanent order and m_]unctlon of th1s
Hon ble Court restralmng the Detendants e1ther by themselves or by thelr agents »
and/or servants from partmg w1th possesswn of the suit premlses or creatmg, :
"thlrd-'pz‘irty rights therein: of Whatsoevernature; and for inten'rﬁ and ad-interim
‘ r’elie'fs in térms thye‘re_of. | o
9. | Iﬁ the events that havervhappened, ‘and under the sirdumstanges, as set out
hereinabove, the Plaintiff says and submits; thdt"h,e entitled to poss'eSSifoh of the
suit premises on the grounds pleaded and élk_ljcidatéd here‘iﬁabové. The Plaintiff is
- therefore justifi ed in seeking a decree from this Hon’ble" Court -fm“ 'posssssi:onfof
i' the suit‘premises: from the Defendants. .
10. The cause of action for the instant suit aq‘cme’dtc;) ﬂ]e‘ Plaintiff’ in:Jaﬁu‘a'ry, :
2013; and as such thé instant suit.fd pQSsc:::s‘sfion ~is'Within_fhe perio&:df twelve
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2013; and as such the instant suit for possession is within the period of twelve
years prescribed therefor by Article 65 of the Law of Limitation. The instant suit
is therefore within time prescribed by the Law of Limitation.

11. The suit premises is situated at Andheri (West), Mumbai, within the
territorial jurisdiction of this Hon’ble Court. The suit is substaritially  one
between a landlord and a tenant-in-common (ie. Defendant No, 1) and the heirs
of the other deceased tenant-in common (ie. the husband of Defendant No. 1 and

the father of Defendant No. '2)' . Hence this Hon’ble Court has exclusive

- Jurisdiction 1o try and entertain the instant suit as cdnterhplated by Sec. 33(’1)(21)

!

and (c) of the Rent Act.

12, The monthly of the suit premises is Rs. 122/- Therefore the annual rack-rent
of the suit premises works out to Rs. 1464/- The Plaintiff therefore values the suit
for court-fees and jurisdiction at Rs. 1464/~ and has accordingly, paid the court-

fees in the sum of R, 260/~ thereon:

13. _Th@lPlalintiffde'gll ré_ly‘ n do%rrbegfi ai R,e&} Elé‘c'%:om?gy?& 1ist. Jﬁw #mlflm ,

14." "The suit premises does nof come or fall within the provisions of the
Maharashtra Sllums Act or the Maharashtra Vacant Lands Act.

15. .The Plaintiff therefore prays:-

(a) " That the Defendants may be order and directed by a decree of this ,

Hon’ble Court t6 quit, vacate and hand over peaceful possession of the
suit premises namely the part of the block ‘comprising of tﬁo room
namely, a living room admeasuring 10' 8" < 11' 6" and a kitchen
“10" situate on the 1% Floor of the building

admeasuring 10/ x |

known as Dominic Vﬂla at 31, Ceasar Road, Andheri (West), Mumbai-




e

400058, more particularly described in para 1 lof the plaint to the Plaintiff, -
) The Defepdants, either by the]nséives, or by their agentq aﬁd/dr
servants, may be.‘ restrained by an order and A'IVJ‘ermanent» njunction of this
Hon’ble‘ Couﬁ from paﬂing'With posSeSsiOn" of the suit pfemi.ses namely
»the'bpaﬁ of thé:block;confélprisidg of two ‘room ‘ﬁamely, a living room

] {2

admeasﬁring 0' 3 v >< _ fl é and a kitchen admeasuring‘ro’xﬂ '/a»
situate on the 1** Floor of the buﬂding known as Dorminic Villa at 31, | |
Ceasar  Road, Andheri V' (West), Mumbai=4Q0058, more - particuzlérly

described in para 1 of the plaint and/or creéting third-party nghts of
whatsoever natﬁre in respect thereof. :

v(c.) For interﬁn and ad-iriterim re]i’gfé ’in'..tefm.s of pfayér (bj"é.ﬁbvé; '

(d)  For costs aﬁd such'o_ihér reliefs, as the nature an& circumstances of"

© the case may require. o

Dated the /4™ Day of December, 2018.

{ U V\J ,
Y

e

Advocate for the Plﬂaintjff , C. A. ofthe Plaintiff




[, Mr. Clyde Patrick D'Souza, the Plariimtiff' No. 1(b) ébofvenaﬁi‘éd,\ |

aged about 64 years; Gceupation: Service; presen'ﬂy"r‘esi&ing at 31;.ng;n;¢;

Villa, Ceasar Road, Andheri {West), Mumbai - 400 058, 0o hereby soleminly

Q\a}}/ declare that what is stated in the foregoing parapra hs of the‘rip"lai'nf; as

amended, are true to my own knowledge, information and belief; | 'bel‘:lé_'{c;é_} o

Fhe same to be true.
% ' »Solemniy’ Deciared at Mumibal ) .
This gy of Lpforndiin 2021, 4 et |-
= . ' | Mr. Clyde Patrick [’Souza -

| ldenttified by me
onan A, Dhermars),

Advocate for the Applicants
S. V. Filed
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VERIFICATION

I, Mr. Clyde Patrick D’Souza, the son and Constituted Attorney of the
Plaintiff, aged aboqt 6 /‘ vears; Occupation: Service, presently
residing on the 1% Floor of the building km;wn as Dominic Villa, 31,
Ceasar Road, Andheri (Weét), Mumbai-400058, do hereby swear in the
name of God and state that I am conversant @ith the facts of the case and |
that what is averred in the foregoing paras of the plaint are true to my own

knowledge, information and belief, and I believe the same to be true.

Sworn at Mumbai, ' )

This }4 ﬂé\Da'y of December, 2018. )

Identified by me.

e

Advocate for the Plaintiff

[
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INTHE CQURT OF SMALL CAUSES s

AT BANDRA, MUMBAI

. P

St. No. of 2018 TN
R. A. E. SUIT No. OF 2018 T
Patrick D’Souza  .............. Plaintift
Vi/s.

Arlene Barreto & Anr. .......... Defendants
PLAINT
Day of December, 2018

Dated the

MOHAN A. DHARMARAT &
SUSHILA MOHAN DHARAMRAJ
Advocates for the Plaintift

15, Lamba Buildintg,

Sir Bhalchandra Road,
Matunga, Mumbai-404 (19,

Mob.: 9819488453/9653102173.




IN THE COURT OF SMALL CAUSES AT MUMBAI
: BANDRA BRANCH

R.A.E. SUIT NO.127 OF 2019
(CNR : MHSCA3-000277-2019)

DECREE

Patrick D’Souza of Mumbai

(since deceased) through his

Legal Representatives

Adult Male Indian Inhabitant

aged about 96 years; Occ.: Retired,
Residing at 31, Dominic Villa,

Ground Floor, Caeser Road,

Amboli, Andheri, Mumbai — 400 058
Through his son and Constituted Attorney,
Mr. Clyde Patrick D’Souza

M - 9223300554

Email - clyded’souza.cd@gmial.com

la. Mrs. Lorna Marine Sandhu of Mumbai,
Adult Female, Indian Inhabitant

Aged about 64 years, Occ.: Housewife,
Residing at C-509, Leela Sagar,

Next to St. Anthony High School,

Yari Road, Versova, Mumbai - 400 061.
1b. Mr. Clyde Patrick D’Souza of MumbaL
Adult Male Indian Inhabitant

Aged about 62 years,

Occupation : Service, presently

residing at Plot No.31, Dominic Villa,
Caesar Road, Andheri (West),

Mumbai — 400 058.




lc. Mr. Nigel Fred D’Souza of Mumbai,
Adult Male, Indian Inhabitant

Aged about 59 years,

Occupation : Unemployed, at presently
Residing at 302-A, Bhairav Co-op.
Housing Society Ltd., Off Veera

Desai Road, Andheri (West),

Mumbai — 400 058.

1d. Mrs. Ashtrid Louisa Potts nee D’Souza,
a P1.O. and a permanent resident of
Quebec, Canada, aged about 52 years,
Occupation: Housewife, presently
residing at 12, Rue Lakeview,

Bale D'urfe Quebec, Canada HIX3B1.
Being L.Rs. Of deceased original plaintiff .... Plaintiffs

Versus

1. Arlene Barreto of Mumbai,

Adult Female, Indian Inhabitant

Age : not known, Occ.: Service,

a tenant-in-common and as one of

the heir of the deceased tenant-in-common
of part of a block comprising of a Hall

a kitchen situated on the 1st Floor

— 400 058, and permanent
at ’36~A Chuim Villag(-‘,

Adult Femdle Indun Inhdbltdm
Age : not known, Occ. : Servme

in her capacity as the heir of the

deceased tenant-in-common of pdrt of

the block on the 1st Floor of the

R



building known as Dominic Villa
_. situate at Caesar Road, Amboli,
- Andheri, Mumbai — 400 058,
and also presently residing at
36-A,Chuim Village, Khar (W),
Mumbai - 400 52. ... Defendants

Advocate for the plaintiffs : Mr. Mohan A. Dharmaraj.
Suit is proceeded without written statement against the defendants.

CORAM :- Shri. D. P Kasat
Court Room No.37 (B.B.)
Date : 02™ March, 2024
Claim : Rs.-2640/-

This suit came on board for final judgment on 02" March 2024 before the
Hon'ble Judge Shri. D. P Kasat in the presence of Tolding advocate for plaintiff
Advocate Mr. Mohan A. Dharmaraj and Suit is proceeded without written
statement against the defendants.

Exh-37/A - Judgment:

1. The suit is hereby decreed with costs.

2. The defendants are hereby directed to deliver vacant and peaceful
possession of the suit premises to the plaintiffs, within a period of one

month from the date of this order.

w

Decree be drawn up accordingly. The defendants are hereby restrained
from creating any sort of third party interest in the suit premises in any
way, till delivery of its possession to the plaintiffs.

4. At this juncture, it is also essential to mention that by virtue of an
application at Exh.34 and order dated 24.07.2023, the defendant has
deposited the keys of suit premises in this court. Accordingly, the
plaintiffs are at liberty to accept those keys from the Additional = ..
Registrar of this court and recover possession of suit premises. B

5. Decree be drawn up accordingly

oy

(D. P Kasat)

Date : 02/03/2024 B Judge, C.R. No. 37 (BB)




IN THE COURT OF SMALL CAUSES AT MUMBA]

R

( BANDRA BRANCH )
IN

R.A.E. SUIT NO.127 OF 2019
(CNR : MHSCA3-000277-2019)
Plaintiffs Defendants
Rs. Ps. Rs. Ps.
1 |Stamp on Plaint 260|00 00|00
2 |Stamp on S.V. 1000 10{00
3 Stémp on Applications/Exhibits 70(00 | 60[00
4 [Pleader’s Fee 259(80 259/80
'S | Commissioner's Fee | 00{00 00|00
6 |Subsistence of Witness ... 00(00 00{00
7 |Service of Process 15|00 00(00
| TOTAL 614[80 | 329|80

Compared by : Shri.

Advocate for the plaintiffs : Mr. Mohan A. Dharmaraj.

Given under my hand and seal of the Court.

This 02™ day of March, 2024

.S, Pafil, Judicial Clerk, C.R. No.37.
‘Typed by : Shri. A. S. Salve, Cl—Ty,vC».R. No.37. ¥,

(D. P Kasat)
Judge
C.R.No.37 (B.B.)

Suit is proceeded without written statement against the defendants.




