IN THE COURT OF THE ADDITIONAL MUNSIFF, KOLLAM.
Present: Smt. Sofia.T.A., Additional Munsiff.
On Thursday the 20" day of March, 2025 /29" day of Phalgunam, 1946.

IA 01/2024 in OS.N0.620/2024

Between

Petitioners/Plaintiffs:- 1. Shameer, aged 40 years,
S/o. Abdul Azeez, Alayil Veedu,
Murunthal Cherry, Thrikkadavoor Village,
Perinad.P.O., Kollam Taluk, Pin: 691601.

2.  Abdul Azeez, aged 68 years,
S/o. Abdul Rahman Kunju, Alayil Veedu,
Murunthal Cherry, Thrikkadavoor Village,
Perinad.P.O., Kollam Taluk, Pin: 691601.

3. Thajunnisa@ Sajuma Beevi, aged 64 years,
W/o. Abdul Azeez, Alayil Veedu,
Murunthal Cherry, Thrikkadavoor Village,
Perinad.P.O., Kollam Taluk, Pin: 691601.

By Adv. Sri. A.R.Laiju
And

Respondent/Defendant:- Manek Sha John @ Roy, aged 50 years,
S/o. P.J.John, Poovam Vettathu Veedu,
Murunthal Cherry, Thrikkadavoor Village,
Perinad.P.O., Kollam Taluk, Pin: 691601.

By Adv. K.Satheesan Cherumoodu.

This petition filed by the petitioners/plaintiffs for Injunction U/O.39
Rule 1 of the Code of Civil Procedure. This petition coming before me for
final hearing on 15.03.2025 and the court on 20.03.2025 passed the

following:-
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ORDER
This petition is filed by the petitioners/plaintiffs under Order 39 Rule 1
of the Civil Procedure Code.

2. The petition averments, in brief, are as follows:- 1% Petitioner is
the absolute owner and possession of plaint A and B schedule properties.
The first petitioner obtained plaint A schedule property by virtue of settlement
deed N0.372/2022. Thereafter he mutated the property in his name. The 2™
and 3" petitioners have the right to reside and enjoy the plaint schedule
property. There is a pathway existing on the north-western side of plaint A
scheduled property having 20m length and 1.20 m width used by them for
the last 25 years. This is scheduled as Plaint B scheduled property. A
boundary exists on the northern and southern sides of the Plaint B schedule
property. The remaining portion leads to the plaintiff’'s property without any
boundary. B scheduled property is the only way for the plaintiff to ingress
and egress to plaint A scheduled property. In the plaint B scheduled property
there is a step situated that is used to enter into the plaint A scheduled
property. After the surgery of the 3" plaintiff, he is unable to use the above-
mentioned step due to his health conditions. Subsequently, the plaintiff
demolished the step and that place created a slop on 26/07/2024. The acts
of the plaintiff created enmity by the defendant. The defendant trespassed
into plaint A scheduled property and used abusive words against the
plaintiffs. And the defendant was directed to demolish these slops. The act
of defendant informed the police and they gave a warning to the defendant.

Due to that enmity against the first plaintiff, the defendant closed the B
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scheduled way. This defendant's act only obstructs the enjoyment and use of
the plaint A scheduled property. The petitioner got reliable information from
one Mr. Anzar regarding the conspiracy of the defendant concerning the
closure of the pathway on 10/08/2024. The plaintiff has no other way to
ingress and egress to the plaint A scheduled property. If the defendant has
succeeded in his acts, it will cause irreparable loss and injury to the plaintiffs.
Hence, the petition.

3. Respondent filed an objection, contending as follows:- This
petition is not legally maintainable. The suit is defective for non-joinder of
necessary party. The description of Plaint B scheduled property is not
correct. The plaintiff has only the right to use Plaint B scheduled property
only to the extent of about 8 meters from the northern starting point up to the
southern boundary of Plaint A's scheduled property. And the defendant has
the absolute right to enjoy the pathway. The plaintiffs have no right to
obstruct the B scheduled with step and slope on the B schedule for ingress
and egress to the plaint A schedule property. Originally, the plaint schedule
property belonged to the father of the defendant by virtue of partition deed
N0.1299/1969 of Kollam SRO. The total extent of the property is 36 cents.
On the northern side of the property with Anchalumoodu - Kundara Public
Road, about 18 cents were transferred to the present title holders Rajeev
and Anzar. A pathway with 1meter width was provided in between the shop
rooms of above said Rajeev and Anzar as access to the remaining 17 cents

of landed property. The said access starts from the above-mentioned public
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road in the north-south direction. Later the defendant’'s father settled 10
cents of landed property in favor of his daughter Beena John (sister of
defendant) and her husband Kennady Joseph on the eastern side by virtue
of Deed N0.1381/1994. The said 10 cents is about 1 meter above the ground
level of the remaining land. Out of the 10 cents 7 cents on the northern side
of said property was purchased by one Ismail Kunju by virtue of sale Deed
N0.1002/1995 of Anchalumood SRO and the remaining 3 cents was
transferred to the defendant’s younger sister Bismi John by virtue of Sale
deed No0.1003/1995 of Anchalumood SRO. Later by virtue of Sale Deed
N0.669/1999 of Anchalumood SRO the said 3 cents was transferred to the
joint title of the defendant and his wife Sherly Vargheese. It is submitted that
the 1 meter pathway in the north-south direction is reserved for the said
3 cents of property situated on the southern side of plaintiff's A scheduled
property and the defendant’'s 6% of property. On the western side of the B
scheduled property, the defendant holds title over 6% cents of land and
family house by virtue of the settlement deed N0.1990/2007 executed by his
father John Vaidyan, and in the said document the 1-meter pathway from the
northern public road is specifically stipulated. The 2nd and 3rd plaintiffs
obtained title over 7 cents by virtue of Sale deed No0.1549/1999 of
Achalumoodu SRO executed by the above said Ismail Kunju and the 2nd
and 3rd plaintiffs, in turn, Settled the 7 cents by virtue of Deed N0.372/2022
infavor of 1st plaintiff. To sum up, the pathway in question is reserved for the

beneficial enjoyment of Plaintiff (up to about 8 meters), the defendant, and
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the defendant’'s wife Sherly Vargheese. As such the plaintiffs have no
manner of right to obstruct the pathway with step and slope:- instead they
ought to have installed step and slope inside the northern side of the A
schedule property. The defendant and his wife intend to take steps for
getting remove the steps and slope installed by the plaintiffs on the pathway,
encroaching the portion of the front yard of the defendant’s house, recently.
Admittedly the plaintiff on 26/07/2024 installed a slope misusing the absence
of the defendant and family on that day and so in the evening the defendant
questioned the illegal act of the plaintiff and demanded to remove the
obstruction. The 1st plaintiff employed in Kerala Fire Force, lodged a false
complaint before the Anchalumoodu Police, who came to the spot and
directed the plaintiff to remove the obstruction. The defendant had not
entered the plaintiff's house and abused the plaintiff and hence denied.
Plaintiffs do not have a prima facie case and the balance of convenience is
in favour of the defendant. Hence, the petition is liable to be dismissed.
4. The following points arise for consideration
1. Do the petitioners have a prima facie case in their favor?
2. In whose favour the balance of convenience lies?

3. In the event of declining the relief, does it cause any
irreparable injury to the petitioners?

4. Whether the relief of temporary injunction as sought for is
grantable?
5. Reliefs and Costs?
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5. On the side of the petitioner, Ext.A1 and A2 are marked. Exts. B1 to
B3 were marked from the side of the respondent. The Commission report
marked as Ext. C1 series.

6. Heard both sides.

7. Points Nos. 1 to 4:- For the sake of convenience, these points are

considered together.

| deem it appropriate at this juncture to consider the relevant statutory
provision. R.1 0.39, CPC reads as under: -

“O. 39 R. 1. Case in which temporary injunction may be granted. -
Where in any suit it is proved by affidavit or otherwise -

(a) that any property in dispute in a suit is in danger of being wasted,
damaged, or alienated by any party to the suit, or wrongfully sold in
execution of a decree, or

(b) that the defendant threatens, or intends, to remove or dispose of
his property with a view to (defrauding) his creditors,

[(c) that the defendant threatens to dispossess the plaintiff or otherwise
cause injury to the plaintiff in relation to any property in dispute in the suit,]
the Court may by order grant a temporary injunction to restrain such act, or
make such other order for the purpose of staying and preventing the
wasting, damaging, alienation, sale, removal or disposition of the property [or
dispossession of the plaintiff, or otherwise causing injury to the plaintiff in
relation to any property in dispute in the suit] as the Court thinks fit, until the

disposal of the suit or until further orders”.
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8. The Hon'ble Supreme Court in Maria Margarida Sequeira
Fernandes and Others v. Erasmo Jack De Sequeira through L.R.s,
(2012) 5 SCC 370. It was held therein that: “Grant or refusal of an injunction
in a civil suit is the most important stage in the civil trial. Judicial officers and
judges must bestow due care, caution, diligence, and attention while
granting or refusing the injunction. In most cases, the fate of the case is
decided by grant or refusal of an injunction. Experience has shown that once
an injunction is granted, getting it vacated would become a nightmare for the
defendant. In order to grant or refuse injunction, the judicial officer or the
judge must carefully examine the entire pleadings and documents with
utmost care and seriousness.”

9. The main contention raised by the plaintiff is that there is no other
way to ingress or egress to the plaint scheduled property.

10. The main contention raised by the counsel for the respondent is
that the suit is not maintainable. The plaintiff is not the absolute owner of the
plaint scheduled pathway. The plaintiff and defendant are used the B
scheduled pathway together and it is admitted in the plaint.

11. On the perusal of Ext. C1, on the commission report also stated
that the defendant property also situated adjacent to the plaint scheduled
pathway property it is stated in the Ext. C1 on page no:5 & 6. The description

of plaint B schedule property in commission report is that, " @mp@ af) aigle
amail@d  @jeaiuslesmomimonl @remdgigs’ - #:6mo  e0dwl@d M. e®EEnIg
@sHO0lod 1 dlod alololgiss alwoem. sl adles @SHERINID  alSlemoQ QlU.

A R. @Qsmy &S msgmm @RMIVAlEM @QSMY’ HSWO6M. HICEB QI B@  AQAD



8

@0 BWOIRHA GOOVIQYES Qld &SPTl  OHIISOMIOM ISleTmICO GRQO AM @
@OW@IEM.  @MPW. il algle adlges 159dlod  HYlQM BIVMED WY
mundallsfldleame. sl @ove HEIQMM @We Sl Adler 120 dlgd aldles®ow] e:oemme.
Sl BINED  HIPEH QOTV &S MsgoM EIHalemM Qi GWIWDEM  BEHIISOk
muoei@dem. Sl QGlEs &leEs QAWve BYIEIIY BHISERMM  (MuNRl @RSITVAIMe OGS
@OMPWo 6Nl alSle WSl cud@lclylolesme. @oMP®.  6nil algle: SlQes
alSleomoQQI. ea@d Qllaiclyl A R. @QSMY &S MSEDM @RMIVOIOM HSOBSISOBIOM
HIeeEn aolaoem. Sl &S esglsovlo  sleesm adlalm 7.95 dlgd Mg, ossmOw]
@&06MMD. S| BHS OBDSISOHIM  ODME) QU @OMPWo Nl algld U ENIDEH BIWo
OIQeS Qs QAUTRQYe S| BIVe Bl &ISEBM@OV B:0emAM.

@RMPWo 6Nl algle QAIFles HROOMOMI@S 14.04 Alod MSe OSB®OWI @M.
@RMP@. 6Nl algle: AIFlolmd eung’ cmﬂoqjl_ﬁl%gg BINED® MIMe AUIGIWYSS QB
amolle®  ase alslomoen geicdwe oo 6.40dod digal @eales @lmo.
QGEIYeS Qld @PMPWo af) alSld mﬂgmﬂeelces)” eQuublesmalmss  eng aee 6.05
dlod dIsqje @RI 14.04 08 Mige Sl @PMP@. il algle: ables oss®I

& oeneMo.”
On the perusal of Ext.C1, it is clearly stated that plaint B scheduled way is
the only opening for the plaintiff to ingress and egress to plaint A scheduled

property. It is stated in the page No.7 that “Gomp@o. aof ISl
@eQIElEBmM@IM  @RMP®.  6nil  algle:  asloepe® 0Q) @IOOW 2OBUNQYo

EDRJOOD@I6M."

12. In the light of the discussion made afore, prima facie, the parties
are placed at an equal pedestal, so far as the right over the Plaint B
Schedule pathway is concerned. But, the question of how the Defendant can

enforce his right by demolishing the slop or step that hedges the Plaint B
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Schedule pathway is to be debated. Till that question is resolved by a full-
fledged trial, the subject matter structures are to be protected. So the scale
of balance of convenience leans towards the order, as sought for, on that
score. As the said controversy is very much there to be bailed out, the
dismantling of the structures present at the site pendente lite, may cause
inexpiable loss to the Plaintiffs. In that perspective, the element of
irreparable injury also favours allowing of this application.

13. Reckoning the relevant factual and forensic facets, it has to be
concluded that till the controversy regarding Plaint B Scheduled Property ,
there shall be a direction to both parties to maintain status quo at the site as
reported in Ext. C1 Report. This application has to be allowed in such terms,
by invoking powers of this Court under O. XXXIX R. 1 of the Code.

Points are answered accordingly.

14. Point No.5:- Ex consequenti, this petition is allowed under

0. XXXIX R. 1 of the Code. Both parties are directed to maintain status quo
of the Plaint B Schedule pathway, as reported by the Commissioner in Ext.
C1 Series Report, till the disposal of the suit.

There is no order as to costs.

(Dictated to the Confdl. Assistant, transcribed and typed by her
corrected and pronounced by me in the open court on this the 20th day of
March, 2025.)

Sd/-
Sofia.T.A.,
Additional Munsiff
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Appendix:-

Exhibits marked from the side of the Petitioners/Plaintiffs:-

Al :17.03.2022: Certified copy of Settilement deed N0.372/22 of
Anchalummoodu Sub Registrar Office.

A2 :22.04.2022: Land Tax receipt issued from Thrikkadavoor
Village Office.

Exhibits marked from the side of the Respondent/Defendant:-

Bl :06.04.1999: Photocopy of Sale deed N0.669/99.

B2 :29.08.2024: Land Tax receipt issued from Thrikkadavoor

Village Office.
B3 . Photograph.
Court Exhibits:-
C1l : Commission Report prepared and submitted by Advocate

Commissioner Smt. Sumayya.M.

Cl(a) : Mahazar prepared and submitted by Advocate
Commissioner Smt. Sumayya.M.

C1l(b) ; Rough Sketch.

Id/-
Additional Munsiff
/[True Copy//

Sofia.T.A.,
Additional Munsiff

Typed by : Resmi.S.G.
Compared by : Marybindu.C.
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