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Kale & Others -vs- Deputy Director of Consolidation others decided by
Hon’ble Apex court reported in 1976 AIR page 807 as follows,

“Constructive work in the larger interest of the country. The Courts have,
therefore, leaned in favour of upholding a family arrangement instead of
disturbing the same on technical or trivial grounds. Where the Courts find that
the family arrangement suffers from a legal lacuna or a formal defect the rule of
estoppel is pressed into service and is applied to shut out plea of the person who
being a party to family arrangement seeks to unsettle a settled dispute and claims
to revoke the family arrangement under which he has himself enjoyed some
material benefits. The law in England on this point is almost the same. In
Halsbury's Laws of England, Vol. 17, Third Edition, at pp. 215-216, the following
apt observations regarding the essentials of the family settlement and the
principles governing the existence of the same are made:

"A family arrangement is an agreement between members of the same family,
intended to be generally and reasonably for the benefit of the family either by
compromising doubtful or disputed rights or by preserving the family property or
the peace and security of the family by avoiding litigation or by saving-its honour.
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The agreement may be implied from a long course. Of dealing, but it is more
usual to embody or to effectuate the agreement in a deed to which the term
"family arrangement” is applied. Family arrangements are governed by
principles which are not applicable to dealings between strangers. The court,
when deciding the rights of parties under family arrangements or claims to upset
such arrangements, considers what in the broadest view of the matter is most for
the interest of families, and has regard to considerations which in dealing with
transactions between persons not members of the same family, would not be taken
into account. Matters which would be fatal to the validity of similar transactions
between strangers are not objections- to the binding effect of family
arrangements".

|

In other words to put the binding effect and the essentials of a family settlement in
a concretized form, the matter may be reduced into the form of the following
propositions.:

(1) The family settlement must be a bona fide one so as to resolve family disputes
and rival claims by a fair and equitable division or allotment of properties
between the various members of the family,

(2) The said settlement must be voluntary and should not be induced by fraud,
coercion or undue influence:

(3) The family arrangement may be even oral in which case no registration is
necessary;

(4) It is well-settled that registration would be necessary only if the terms of the
family arrangement are reduced into writing. Here also, a distinction should be
made between a document containing the terms and recitals of a family
arrangement made under the document and a mere memorandum pre pared after
the family arrangement had already been made either for the purpose of the
record or for in formation of the court for making necessary mutation.

In such a case the memorandum itself does not create or extinguish any rights in
immovable properties and therefore does not fall within the mischief of s. 17(2) of
the Registration Act and is, therefore, not compulsorily registrable;

(5) The members who may be parties to the family arrangement must have some
antecedent title, claim or interest even a possible claim in the property 'It which is
acknowledged by the parties to the settlement. Even if one of the parties to the
settlement has no title but under the arrangement the other party relinquishes all
its claims or titles in favour of such a person and acknowledges him to be the sole
owner, then the antecedent title must be assumed and the family arrangement will
be upheld and the Courts will find no difficulty in giving assent to the same;,

(6) Even if bona fide disputes, present or possible, which may not involve legal
claims are settled by a bona fide family arrangement which is fair and equitable
the family arrangement is final and binding on the parties to the settlement.
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The principles indicated above have been clearly enunciated and adroitly
adumbrated in a long course of decisions of this Court as also those of the Privy
Council and other High Courts, which we shall discuss presently.

Backiammal -vs- C.Vasanthaa decided by Hon’ble High court of Madras in
A.S.No0.126 of 2011 dated 07.06.2022 as follows,

“Oral partition-Burden on the party asserting:

The plea of oral partition should be proved by cogent evidence by the claimant,
to the contrary the deposition of the 3 rd appellant would show that the alleged
partition between two sons of Subbammal viz., Kuppusamy Naidu and
Chinnasamy Naidu is not supported by way of any evidence. There was
admittedly, no Chitta, Patta or sub-division for partition nor is there any
evidence or witness to show that there was a oral partition. Importantly, during
the course of cross examination the appellant herein had deposed the following:

i) There is no written evidence to show that after the alleged oral partition
Kuppusamy Naidu and Chinnasamy Naidu were engaged in agriculture/
Cultivation separately.

ii) There has been no mutation of the revenue records pursuant to the oral
transfer.

iii) There has been no sub-division nor transfer of the patta pursuant to
reflecting oral transfer.

iv) There are no witnesses in support of the oral transfer. It is settled that when a
claim of oral partition is made the burden is on the party setting up the claim of
oral partition and the burden is onerous and ought to be discharged by letting in
cogent evidence. However, admittedly, no evidence whatsoever has been let in by
the appellant herein. The case of oral partition cannot be accepted merely on the
ipse dixit of a party. In this regard it may be relevant to refer to the following
Jjudgments:

Damodara Naicker v. Collector of Chengalpattu District and 7 others reported
in 2003 SCC OnLine Mad 155 : (2003) 2 CTC 551 Even according to Damodara
Naicker prior to 1932, himself and his two brothers constituted Joint Hindu
Family and the joint family owned 10 acres of land in Papparambakkam village.
Damodara Naicker would plead oral partition in the year 1932. It is for him to
prove the same. Debendra Nath Bez v. Kanan Bez, 2011 SCC OnLine Cal 4295 :
(2012) 1 CHN 84 : (2012) 109 AIC 931 : (2012) 1 Cal LT 226 : (2012) I Cal LJ
5:(2012) 4ICC 218 at page 85

9. An amicable arrangement amongst the co-owners should not be confused with
an oral partition. A mere arrangement as to possession of convenience of the
parties is not a partition by metes and bounds. Such amicable arrangement can
never be operative and binding for all time to come. Such arrangement does not
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destroy the joint character of the properties nor bars a suit for partition at the
instance of one of the co-owners dissatisfied with the arrangement. The burden
lies upon the party, who asserts oral partition to prove partition. Gispati alias
Gurudas Bhattacharya v. Hrishikesh Santra & Ors reported in 2018,SCC
OnLine Cal 6341 : If one contends that a property stood partitioned orally, then
it is the bounden duty of the person claiming to have such oral partition to prove
that partition. Burden of proof is entirely on the person who claims oral
partition. Such burden, at no point of time, has been shifted to the defendants to
prove that there was no partition. Therefore, initial burden lies upon the plaintiff
to prove oral partition.

Gnanaiyan v. Russaliyan reported in 2021 SCC OnLine Mad 6016 : (2022) 1
Mad LJ 36 The burden of proof to prove the oral partition is upon the party,who
is asserting that there was an oral partition in the family.

PJayanthi v. C.Hemathi reported in 2022 SCC OnLine Mad 1053 The plaintiff
has approached the Court with a specific case that there was a oral partition
between G. Elumalai and his brother Parthasarathy. Therefore, the burden of
proof is upon the plaintiff to prove the oral partition.

M.Shanmugam (died) and others -vs-1. S.Ayyavu and others decided by the
Hon’ble High court of Madras in S.A.No0.269 of 2013 dated 03.07.2023 as follows,

“15. Hence, the defendants have proved that the properties were divided by oral
partition. Further, the following authority was relied on by of the plaintiff, which
is not applicable to the case on hand.

(i) In Chitra vs Saroja and other 2017 (2) MWN (Civil) 241, paragraph 10 is
extracted hereunder:-

10. In Ramulu Ammal v. Ramachandra Reddy and Others [2009-3-L.W. 622], the
plea with regard to oral partition by marking of revenue records to sustain the
same came up for conmsideration and it is relevant to extract the following
paragraphs of the said judgment:

23. The onus of proof as well as the onus probandi is on the defendant to prove
that there was oral partition before the panchayatars. But it is clear that
absolutely there is no evidence much less reliable evidence to uphold the alleged
oral partition. No panchayatar was examined on the side of the defendant to
prove such panchayat was held and the oral partition took place. In a village, if
really a partition had taken place in the presence of panchayatars, certainly some
evidence in that regard must be available and the same should have been
adduced before the court. But, that was not done so.

24. The learned counsel for the plaintiffs appositely and appropriately would
invite

the attention of this Court to the indubitable fact that DW2 who was examined on
the side of the defendant to prove oral partition admittedly was a small boy, aged
about 5 years at the time of panchayat and he also during cross examination
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candidly admitted that since the deceased D1 told him about the oral partition, he
came to know about it.

25. It is obvious and axiomatic, apparent and explicit that such sort of hear say
evidence in this sort of serious matters is totally not permissible legally. DW1, the
widow of deceased D1 only relied on the evidence of DW2 to prove the alleged
oral

partition. Hence, the contention of the plaintiffs that there was no oral partition,
is

well founded.

In para 29 of the said judgment, the learned Single Judge of this Court has
placed reliance upon the decisions in Girija Nandini Devi and Others v. Bijendra
Narain Choudary [AIR 1967 SC 1124], Sawarni v. Inder Kaur and Others [1996
(6) SCC 223], Kammavar Sangam through its Secretary R.Krishnasamy v. Mani
Janagarajan [1999 (I11I) CTC 304 = 1999-3- L.W.727], Guruvammal and another
v. Subbiah Naicker and Others [1999 (III) CTC 650 = 2000-1-L.W.488] and
Gopaliappa v.M.Shanmugam (Died) vs S.Ayyavu on 3 July, 2023
Madanagiriappa and 3 others [(2008) 4 MLJ 781] and held that based on mere
revenue records, serious partition suits relating to respective rights of parties of
Hindu families, cannot be decided in favour of a person on the sole ground that
patta stands in the name of such person. In the considered opinion of the Court,
the ratio laid down in the said decision squarely applies to the facts of this case
and except marking revenue records, namely Exs.Bl to Bl0, no other tenable
evidence has been produced to sustain the case of the defendants.

Nallamuthu Gounder and others -vs Balakrishnamurthy and others decided by
Hon’ble High court of Madras in A.S.No0.516 of 2006 dated 02.02.2023 as follows,

“12.Since the only defence raised by the appellants is that there was a oral
partition between the three brothers in the 1 st week of January, 1975, this Court
has to examine the evidence. Though it is admitted that there was mutation in
Revenue records sub-division in respect of some of the properties, the mutation of
names cannot be a conclusive evidence of oral partition. In the present case, the
plaintiffs admit that there was mutation of names in respect of some of the
properties based on enjoyment. There is no document produced before this Court
to prove that there was mutation in respect of the entire suit properties. The law
is well settled that mutation of Revenue records alone will not prove oral
partition. It is to be seen that the appellants have not produced any Revenue
proceedings acknowledging the oral partition or a statement or acknowledgment
of any other members of family about partition before Revenue officials. If
mutation had taken place on any joint application or on the individual
application admitting oral partition, it may be relevant to the Court to decide
whether there was a oral partition or not. In the present case, except kist
receipts, no other document is produced by the appellants to prove that there was
already a oral partition. Under Tamil Nadu Patta Pass Book Act, 1983, the
Revenue authorities can deal with modification of Revenue records either by
reason of death of any person or by a reason of transfer of interest in the land or
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by reason of any other subsequent change in circumstances. In the present case,
this Court finds no evidence to show that the mutation was by reporting transfer
of interest by way of such oral partition.”
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