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Having said so, this does not give absolute right to the defendant to file the

counter-claim with substantive delay, even if the limitation period prescribed

has not elapsed. The court has to take into consideration the outer limit for

filing the counter-claim, which is pegged till the issues are framed. The

court in such cases have the discretion to entertain filing of the counter-

claim, after taking into consideration and evaluating inclusive factors

provided below which are only illustrative, though not exhaustive:

1. Period of delay.
ii. Prescribed limitation period for the cause of action pleaded.
i11. Reason for the delay.

iv. Defendant’s assertion of his right.
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v. Similarity of cause of action between the main suit and the counter-claim
vi. Cost of fresh litigation.
vil. Injustice and abuse of process.
viil. Prejudice to the opposite party.
ix. and facts and circumstances of each case.
x. In any case, not after framing of the issues.

Given the fact that on the facts of the present case, a counter-claim was
filed after the issues were framed, the said counter-claim cannot be filed as
per the law laid down by this judgment. Consequently the Special Leave

Petition is dismissed.
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