IN THE COURT OF THE DISTRICT MUNSIF AT AMBATTUR.

PRESENT: TMT. FANNY RAJAN, B.A., B.L(Hons.).,
DISTRICT MUNSIF, AMBATTUR.

Friday, the 27" day of January 2023.

INTERI OCUTORY APPLICATION NO.2 OF 2022

INTERI OCUTORY API%ICATION NO.3 OF 2022

INTERI OCUTORY API%ICATION NO.4 OF 2022
ORIGINAL SUI’IFﬁNO.284 OF 2022

R.Murugan Plaintiff
Versus

1. P.Dinesh

2. Vivekanandan Jaganathan . Defendants

This petitions having come on 10.11.2022 before me for final hearing in the
presence of Shri.K.Bharathi, L..Mayavan, G.Pugazvendan and M.Shankar, learned
counsels for the Plaintiff, Shri.B.S.Manikandan, M.Sangeetha and S.R.Vivekanandan,
learned counsels for the Defendants, upon hearing the arguments made by the learned
counsel for the plaintiff and the defendants, and also on perusal of the records, having
stood over for consideration till this day, this Court delivers the following:

COMMON ORDER

1. I.A.No.2 of 2022: This application is filed under Order 39 Rule 1 and 2 of CPC

to grant ad-interim injunction to directing the 1% and 2" defendants to remove the
compound wall put up on the suit property, pending disposal of this suit.

2. I.A.No.3 of 2022: This application is filed under Order 39 Rule 1 and 2 CPC to

grant ad-interim injunction to direct the 1* defendant to stop the construction on the
suit property, pending disposal of this suit.
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3. I.A.No.4 of 2022: This application is filed under Order 39 Rule 1 and 2 CPC to

grant ad-interim injunction to direct the 1% and 2" defendants not to disturb peaceful
possession and enjoyment of the suit property of the plaintiff, pending disposal of this
suit.

CONCISE STATEMENT OF PETITIONS FILED BY THE PETITIONER:

4. The petitioner has averred that he is the absolute owner of the suit property
having purchased the same, through a registered Sale Deed from his father’s elder
brother’s son and since doing agriculture for 14 years. In August 2022, when the
Petitioner started construction of a room, the adjacent land owner 1* defendant had
unnecessarily quarreled and stopped the construction. A police complaint was lodged

on 29.08.2022.

5. On 01.09.2022, the 1* defendant brought Palavedu Village Administrative
Officer and Village Surveyor to measure their property and 1 feet was measured in
the Petitioner’s suit property. Thereby marking 357%s sq.ft. in favour of the
defendants encroaching. The 1% defendant is wrongly claiming the same and
unlawfully tried to include it in the 1* defendant’s property. On 03.09.2022, the 1*
defendant and his father started fencing encroaching the suit property. When the
Petitioner tried to remove the unlawful fencing, the 1* defendant assaulted him and
police took action against the 1* defendant. The Petitioner also insisted to take action
against the erring Village Administrative officer and Village Surveyor. But was
informed it is land dispute and asked to approach the appropriate court. However,
despite undertaking, the 1* defendant is attempting to illegally encroach.
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6. The defendants are taking undue advantage of the inadvertant mistake in the
southern boundary, which is the patta land of his father’s elder brother’s son
Mr.Vembuli, his vendor. The 1* defendant have encroached 2 ¥ feet on the eastern
side, 5 ¥4 feet on the western side, 71 ¥4 feet on the southern side and 70 feet on the
Northern side totally 283 sq.ft. The 2" defendant has encroached % feet on the
Eastern side, 2 % feet on Western Side, 49 ¥ feet on the southern side and 49 ¥ feet
on the Northern side totally 74 % sq.feet in the suit property. The 1% and 2™
defendants have purchased 3 % cents and 2™ defendant completed construction 1 %

years ago. But the sale deeds have been recently registered.

7. The 1% and 2™ defendant had illegally constructed a compound wall and
destroyed the basement of the Plaintiff. There are no complaints against the petitioner
made by the Defendants vendors. A representation dated 29.09.2022 has been lodged
with the Thiruvallur District Collector and it is pending enquiry. On 15.10.2022, a
police enquiry was conducted based on the representation sent to the Chief Minister’s
Special Cell and asked both to approach the court and not to proceed with the
construction until then. The 1* defendant is not obeying and refused to stop the

construction bringing more and more construction materials. Hence this petition.

CONCISE STATEMENT OF THE COUNTER FILED BY THE

RESPONDENTS:

8. The respondents had denied the allegations that the Petitioner is doing
agriculture in the suit property for 14 years and in fact it is a vacant land. The

petitioner's suit property is only 10 cents out of 61 cents. The respondent's property
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is on the northern side of the petitioner property. The respondents’ property
originally belonged to one Mr.Venkatesan, who had bequeathed the same upon his
sons Mr.Sethu and Mr.Gaja by virtue of Will dated 21.02.2005. The said Mr.Sethu
and Mr.Gaja partitioned among themselves by partition deed dated 09.12.2010 and
later executed a General power of attorney to Sultan Moideen dated 06.04.2011. The
above said power Agent executed an unregistered sale cum construction agreement
with the first and second respondents on March 2022. Accordingly the construction
was completed in the site of the 2™ respondent's property and in progress in the 1%
respondent's property. On 14.07.2022 sale deeds have been executed in favour of
first and second respondents. Also rectification deed dated 27.10.2022 was executed
for the correction total extent in the first respondent's schedule. Since then the
respondents were in possession and enjoyment of their property without any
interference from anyone.

9. The respondents denied the allegations in paragraphs 3 to 36 of the petition.
The petitioner had interfered with the respondent's property with the intention to grab
the respondent's property. The petitioner without any right is threatening with ulterior
motive to dispossess the respondents from their property. Further, the Petitioner had
damaged the fence of the respondent’s property. The petitioner has no right or title or
possession over the respondent's property. During the construction work in the
respondent’s site, this petitioner threatened the respondents under the guise having
title. The respondents brought the Palavedu Village Administrative officer and village

Surveyor, along with the police took the measurements in the 1* respondent's
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property and found that the measurement in the property and the measurement in the
Rectification deed are all the same and correct as stated in the Rectification deed.

10.  The petitioner and his men attempted to trespass into the respondent's property
and disturbed the village Administrative officer and village surveyor from measuring
the land and threatened the officers on duty to stop their work and pushed all the
materials. Hence, a complaint was lodged by the Village Administrative Officer and
Village Surveyor against the petitioner. After enquiry, the police advised the
petitioner not to disturb the possession of the respondent's property. The petitioner
with an evil intention to grab the respondent's property wantonly hidden the
rectification deed and the petitioner filed the false suit against the respondents.
Hence the Petitions have to be dismissed.

11.  POINT FOR CONSIDERATION: Whether the petitioner is entitled for the

relief of ad-interim injunctions as prayed for till the disposal of the suit?

DISCUSSION AND FINDINGS:

12.  This Court heard the oral submissions made by both parties and takes into
consideration the oral submissions and perused all the materials on record. For the
sake of better discussion and to avoid ambiguity, the parties are referred to as per
their rank in the Plaint. No oral evidence has been let in on behalf of either parties.
The Plaintiff had relied on Ex.P1 to ExP.10 and the Respondents relied on Ex.R1 to

R5in [LA.No.2, 3, 4 of 2022.

13.  Upon perusal of Ex.P1 is the Sale Deed in favour of the Plaintiff, Ex.P2 and

Ex.P3 are the Sale deeds in favour of the Defendants respectively. Ex.R1 is the
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Partition Deed in favour of the Defendant’s vendors and the Ex.R2 is the Power of
Attorney executed by the defendant’s vendors. Ex.R3 is the Sale Deed in favour of
the 1* defendant and Ex.R4 is the rectification Deed in his favour. The Ex.P1 to
Ex.P3 and Ex.R1 to R4 are produced as certified copies and hence admissible as

evidence.

14.  Ex.P7 is the Complaint given by the Plaintiff on 28.09.2022 with postal
receipts and online tracking acknowledgments. Ex.P10 is the complaint of the
Plaintiff with online acknowledgement. Hence Ex.P7 and Ex.P10 complaints can be
considered, however the online tracking acknowledgment and online generated
receipt without a 65 B certificate has affected the evidentiary value of these
complaints. Whereas Ex.R5 is the photocopy of representation for survey of the 1*
defendant’s property and hence not admissible in evidence for lack of complaince of

mandate under Section 65 of the Indian Evidence Act.

15.  From a thorough perusal of the documents, this court finds that Ex.P4 Series,
Ex.P5 Series, Ex.P6 Series, Ex.P8 Series, are photographs with CD and Ex.P9 is
online patta. Hences, these exhibited photographs and online patta being digital are
admissible in evidence only when accompanied by a 65B certificate or produced in
original, as mandated and held by the Hon’ble Supreme Court in Arjun Panditrao
Khotkar Vs. Kailash Kushanrao Gorantyal and others, (2020) 7 SCC 1. In the
instant case, the said exhibits are not accompanied by the 65B certificate and also not

produced in original, this court is of the considered view that the same is not
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admissible in electronic evidence. Hence, this court concludes that the Ex.P4 Series,

Ex.P5 Series, Ex.P6 Series, Ex.P8 Series, Ex.P9 are not admissible in evidence.

16.  This Court takes judicial note of the cardinal principles for granting ad interim
injunction as laid down in Pradeep and another Vs. Ramankutty and others, 2000
MLJ 213

“The cardinal principles for grant of ad interim injunction are as follows:

(1) Whether the persons seeking temporary injunction have made out a
prima facie case. This is sine qua non.

(ii) whether the balance of convenience is in their favour, that is, whether

it would cause greater inconvenience to them if the injunction is not granted
than the inconvenience which the other party seeking injunction could be
adequately compensated by the awarding damages and the defendant would
be in a financial position to pay them and

(iii) whether the person seeking temporary injunction would suffer
irreparable injury.

It is, however, not necessary that all the three conditions must obtain,
with the first condition as sine qua non at least two conditions should be
satisfied by the petitioners conjunctively and a mere proof of one of the three
conditions does not entitle the person to obtain temporary injunction .”

17.  The Plaintiff relied on Ex.P1 Sale Deed in his favour to substantiate this title.
The devolvement of title upon the defendants have been established through Ex.R1
Partition Deed in favour of their vendors, the Ex.R2 Deed of Power of Attorney,
Ex.P2 & Ex.R3 Sale Deed in favour of the 1* defendant, Ex.R4 rectification deed in
favour of the 1 defendant and Ex.P3 Sale Deed in favour of the 2" defendant. There
is no dispute regarding the ownership and possession except for the extent of the

properties owned by both parties. This Court finds that from a thorough reading of

the pleadings and Ex.P7, Ex.P10 complaints it is clearly evidenced that issue in
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dispute is regarding the identification, demarcation and alleged encroachment in the

suit property by the defendants.

18.  This Court upon perusing Ex.P1 Sale deed in favour of the Plaintiff finds that
“QaeiiQasiienen LSley MU LD, ey srudey e Lid, SHeusnert  LoTeu L ib,
QIbLUSEITT U Lib, Qp.5, LtewGeuy, rmosle, &G Op.497/2 & o rmdu, 61 Qe
Qe Besens Basdle 10 Qser. Qareii  olawsmu Hosdhe Brag LSS

ETGUENGUE(GHLD, B{6TEY &(EhHLD.

BT6i@ LIS GTeuemeuSET

UG8l : QeurigCLseir Hleuld
Qs e : pETumis Hleib
Slp&sle : allermusd Hlevtd
Cop&lev : Carallparme Hebd

& Sabld Qurssd 10 Qsen’ Qareir alleusmu Hlob (bbb Qeirm Cadlulenr
CTGHENTS) SEIGHES F5F alddenTwll LSSHITD TPSHEQST HSSLILIL L g).

19.  This Court on perusal of Ex.P2, Ex.R3 Sale Deed in favour of the 1* defendant

and Ex.R4 Rectification Deed in favour of the 1* defendant finds that as per the
Schedule “$peucrasit Hemaens Lley T LD, Yaug srLSeurert  Di@IGUWSLD,
Slpeuan(anit wreu’L b, e e Lo mflu Qpbur 9 ureGaub wgIT GG
&ymod 867 Qpwur L grésendlyerer stGeu Qpbuir 497/1B-é ¢.0.14 Qsertriig e
Cupe usswors oeer .004.2 Qseain (1828 sgiry) wlibd Qbs NeowssSHssan
LEATEHDE 2L g

@Qﬁ)@ BIGHTE LSS cTOImSET:

aLsfd : gsssSe e 30 g sTene

AFY: : siGeu Qpbuir 497/2A

Sipsdlev : Slp.alGeusrenhpeir Ggaepraen Slenruwib QUmIDd Hlevbd
Cuopflds  :  &iGeu Qibuir 497/1B-c il 15@S) Had
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Bzt pSlulle

aLsg ussd 13 o 0 9mi@eb
Qepe ussnd : 73 3 0 gmi@ed
s usad 24 o 10 gD
Cuoh@ Lssd 26 919 0 o@D

<2, 50wrssb ¢.0.04.2 Qe (1828 ssimg) wLi(bd @bs NowsSHpsss LSSTSSDE

2L LIL G

20. This Court on perusal of Ex.P3 finds that the 2" defendant has purchased the
property as per Schedule “&lmeusrarit senaveno LSley wreau’ L ib, eug sTTLSeuTeTT
Sigleueaid, SHlpeueT(@st wrau’ L b, aiy e LSl mSu Qpbur 9 urewGeul wgrm
GuariCuis Symob 867 Qmbur L' Lt srésordlyerar siGe Qmbuir 497/1B-& ¢.0.14
Qsewr g Guop@ Lsswns o drer .0.03%4 Qe (1467 sgimg) Qanewr Hlovd oL (bb
&enTuwiib.

Q5HG BIeiIG LSS GTVMVSET:

UG8l : Yp&assle 2 erer 30 g sTemew

Qshéle : &rGeu Qpbuir 497/2A

Sipsdlev : siGeu Qpbuir 488/4A

Cuo&lev : $l5.P.8Car2 jauirser Slengwid Qumid Blevid
Bzt pSlulle

aLsE ussd 6472 o

Qzhe ussd @ 64Y2 o

Spde ussd 1 23 g

Cuohe ussd :  22Y2 o

<2, 50wrssb .0.03%s Qeeair (1467 sgimg) Qsremr Hlob W (bid Slenywibd, Guopiig
Qersg urwGeanb Symw eSS eTwmVEGD alodlerssd oapm & gerHw

TroemEGLLL L g).”
21. The first and foremost aspect for the Plaintiff to seek a relief of adinterim

injunction, he has to clearly identify his property and his possession. In this case from

Ex.P1 it is evidenced that the Plaintiff purchased 10 cents out of 61 cents of land in
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S.No. 497/2. However, the measurement of the property on the four sides has not
been properly identified. The mere boundaries would not be sufficient to clearly
establish the extent of property on all the four boundaries in fact even as per the
plaintiff, there is an error in mentioning the southern boundary. The vagueness in
respect of the measurements has thus failed to clearly demarcate the suit property in
favour of and in possession of the Plaintiff. Without clear identification of the extents
on the four sides, this court is unable to prima facie conclude that there is an
encroachment in the suit property.

22.  This court is of the considered view that the suit has been filed for permanent
injunction only and there is no relief sought for recovery in respect of the alleged
encroachment by the 1* defendant being 2 1% feet on the eastern side, 5 ¥ feet on the
western side, 71 Y4 feet on the southern side and 70 feet on the Northern side totally
283 sq.ft. and the 2" defendant being ¥ feet on the Eastern side, 2 ¥ feet on Western
Side, 49 14 feet on the southern side and 49 %% feet on the Northern side totally 74 %
sq.feet in the suit property, as reflected in the rough sketch annexed with the plaint.
23. Only when the Plaintiff is able to prove the extent of his property on each
boundary, this court would be in a position to conclude if there is an encroachment or
not as alleged. The mere rough sketch annexed does not establish the boundaries and
extent. In fact the Plaintiff has only sought for removal of compound wall as a 1*
relief in the suit. Without a prima facie to decide and identify the extent of the suit
property of the Plaintiff, this courts considers it premature to conclude that there is an

encroachment upon the same by the defendants. This court is of the considered view

Pages 10 of 13



that if there is any encroachment as alleged it can be decided only on completion of
trial and it is premature to decide the same at this juncture with the available

evidence, before commencement of trial.

24. In light of the above discussions, this court finds that the Petitioner has not
established a prima facie case and the balance of convenience in his favour regarding
the prayer sought for in I.A.No.3 and 4 of 2022 seeking for interim injunction to stop
construction and not to interfere with his possession. From the pleadings, it is
evidenced that the 1% defendant is continuing with the construction, while the 2™
defendant construction has already been completed 1 1/2 years back. Even if there is
any encroachment, if duly proved in trial, the Plaintiff is always entitled to the
respective reliefs for removal of the same upon the cost of the Defendants
themselves. Further, the nature of monetary uncompensatable loss that may be caused
to the Petitioner is also not clearly established from the pleadings. Hence, no
prejudice would be caused to the Petitioner. On the other hand, in the absence of
prima facie case, any interim injunction to stop the construction might be prejudicial
to the defendants. The defendants are proceedings with the construction thoroughly
aware of the consequences of such construction if encroaching any of the suit
property and the defendants shall be held responsible for their conscious acts done
during his pendenes. Hence, this court is inclined to dismiss this Petition for interim
injunction not to construct in I.A.No.3 of 2022 and not to interfere in [.A.No.4 of

2022.
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25. This court is of the considered view that the removal of compound wall is a
mandatory injunction and the Plaintiff cannot seek a permanent relief in an interim
application, especially when the same prayer is sought in the suit. Hence, the relief in
[.LA.No.2 of 2022 to remove the compound wall pending the suit, is in directly
seeking for a permanent relief without conducting trial. This court is of the
considered view that the relief regarding removal can be decided only on completion
of trial based on the oral and documentary evidence. Hence, the relief in I.A.No.2 of

2022 has to be dismissed.

26. Considering the nature of the petition, the contentions regarding the
relationship between the parties and the relief sought for, this Court is of the

considered view that the parties shall bear their own costs.

27. RESUIT :-
[.A.No.2 of 2022: In the result, this Petition is dismissed. No costs.
[.A.No.3 of 2022: In the result, this Petition is dismissed. No Cost.

[.A.No.4 of 2022: In the result, this Petition is dismissed. No costs.

Dictated to the steno-typist, transcribed by her in the desktop, corrected and

pronounced by me in the open Court on this the 27" day of January 2023.
Digitally signed

Fanny by Fanny Rajan
. Date:
Rajan #%.90
DISTRICT MUNSIEF,
AMBATTUR.

PETITIONER AND RESPONDENTS SIDE WITNESSES: NIL
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PPETITIONER SIDE EXHIBITS:

Exhibit P1
Exhibit P2
Exhibit P3
Exhibit P4
Exhibit P5
Exhibit P6
Exhibit P7

Exhibit P8
Exhibit P9
Exhibit P10

01.07.2008
14.07.2022
14.07.2022

28.09.2022

29.09.2022

Sale deed — On line certified copy
Sale deed — On line certified copy
Sale deed — On line certified copy
Photographs (3 Nos) and compact disk
Photographs (2 Nos) and compact disk
Photographs (4 Nos) and compact disk

Complaint letter from the petitioner — xerox copy and
postal receipt — Original and online tracking
acknowledgment

Photographs (2 Nos) and compact disk
Patta — Online print

Complaint letter from the petitioner to the Collector,
Tiruvallur — Office copy and Acknowledgment —
Online copy

RESPONDENTS SIDE EXHIBITS:

Exhibit R1
Exhibit R2
Exhibit R3
Exhibit R4
Exhibit R5

09.12.2010
06.04.2011
14.07.2022
27.10.2022
30.08.2022

Partition deed — On line certified copy
General power of attorney — Certified copy
Sale deed — Online Certified copy
Rectification deed — Online Certified copy

Survey application of the 1* defendant’s property and
e-challan — xerox copy

Digitally signed

Fanny by Fanny Rajan

. Date:
Ra] an  95i%i%osso
DISTRICT MUNSIF,
AMBATTUR.
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