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This revision raises interpretation of Order 17. Rule 2 and Rule 3(a) of the
Code of Civil Procedure. In terms of Order 17 Rule 2 of the Code, a Court is
given the power, either to render a judgment on the merits of the case or to
proceed under any one of the modes contemplated under order 9 of the code.
On account of the conflicting views that were taken by Courts, Order 17 was
amended and an explanation was inserted in the said provision vide the code of
Civil Procedure ( Amendment) Act 1976 w.ef.01.12197. As per the
explanation a court is entitled to go into the merits of the case and pass a
Decree, if the Suit had suffered and adjournment at the instance of a party, who
does not s appear before the Court and the said party had let in evidence or a
substantial portion or his evidence in the suit.

| need not strain on the legal position as to the interpretation of Order 17.
Rule2 of the code, as the same has been settled in B.Janakiramaiah Chetty
V.A K.Parthasarathi 2003 (2) CTC 242 (SC) 2003 (5) SCC 641. The
Supreme Court directed that a Court cannot proceed on to the merits of the
case, if no evidence had been let in by the Defendant in support of his case.
Mere cross—examination by the Defendant of the Witnesses of the Plaintiff
cannot be treated as evidence on his side. For the purpose of attracting the
explanation under Order 17 Rul2 of the Code, a party should have entered the
Witness Box and completed his evidence in full or at least a substantial portion
thereof. As none of the Defendant had entered the Witness Box, it cannot be
treated that the Judgment, dated 21.08.2023 is one on merits.
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