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1) Person must have drawn a cheque on an account maintained bank for payment of
certain amount of money to another person from out of that account.

i1) The cheque should have been, issued for discharge, in whole or in part of any debt
or other liability.

111) That cheque has been presented to the bank with in a period of three months from
the date of which it is drawn or within the period of its validity whichever is earlier.
iv) That cheque is returned by the bank unpaid, either because of the amount of
money standing to the credit of the account is insufficient to honour the cheque or
that if exceeds the amount arranged to be paid from that account by an agreement
made with the bank.

v) The payee or the holder in due course of the cheque makes a demand for the
payment of the said amount of money by giving a notice in writing, to the drawer of
the cheque, within 30 days of the receipt or information by him from the bank
regarding the return of the cheque as unpaid.

vi) The drawer of Such cheque fails to makes payment of the said amount of money
to the payee or the holder in due course of the cheque within 15 days of the receipt of
the said notice.
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2008 ( 4 ) SCC ussib 530
Mere the denail of signature is not enough the party allerging forgery must
substantiative it through acceptable evidence
Sokka lingam versus manicka vasagam
2016 (2) MWN Civil 225
When the defendent denial signature but does not produce any expert Proof. the
denial cannot be accepted
M. Gomathy Shankar versus Sumathi
Rebuttable presumption—mere Denial is not enough and accused must cogent and

creditable evidence. Mere denial is not sufficient.
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7. Section 138 inThe Negotiable Instruments Act, 1881

138 Dishonor of cheque for insufficiency, etc., of funds in the account.

Where any cheque drawn by a person on an account maintained by him with a
banker for payment of any amount of money to another person from out of that
account for the discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of money standing to the
credit of that account is insufficient to honour the cheque or that it exceeds the
amount arranged to be paid from that account by an agreement made with that bank,
such person shall be deemed to have committed an offence and shall, without
prejudice to any other provisions of this Act, be punished with imprisonment for 19
(a term which may be extended to two years), or with fine which may extend to twice
the amount of the cheque, or with both: Provided that nothing contained in this
section shall apply unless--

STC.No.61/2024 JM, Manapparai.



12

(a) The cheque has been presented to the bank within a period of six Months form the
date on which it is drawn or within the period of its validity, whichever is earlier,

(b) the payee or the holder in due course of the cheque, as the case maybe, makes a
demand for the payment of the said amount of money bygiving a notice in writing, to
the drawer of the cheque, 20 (within thirtydays) of the receipt of information by him
form the bank regarding thereturn of the cheque as unpaid: and

(c) The drawer of such cheque fails to make the payment of the saidamount of money
to the payee or, as the case may be, to the holder in duecourse of the cheque, within
fifteen days of the receipt of the said notice.

Explanation - for the purposes of this section, "debt or other liability" means a legally
enforceable debt or other liability.

(7). ysmismmi sr0Gléb Ex.P1 to Ex.P5 ereor 5 eemmuilevneot <i,6)6001higb6ir
G&OLSH @&WwWOUL_(ReiTorng). U&Imi STy STUSlev PW1 6l\&mT 6oy 6001

@&swwduL_ (R eiremrmi.

8. mhn (Weopwnaicord &L b Sifle) 118 Sleraumwmmy:

Sec 118 Presumption as to negotiable instruments. - Until the contrary is proved,
the following presumptions shall be made:-
(a) of consideration - that every negotiable instrument was made or drawn for
consideration, and that every such instrument, when it has been accepted, indorsed,
negotiated or transferred, was accepted, indorsed, negotiated or transferred for
consideration:
(b) as to date - that every negotiable instrument bearing a date was made or drawn on
such date;
(c) as to time of acceptance - that every accepted bill of exchange was accepted
within a reasonable time after its date and before its maturity;
(d) as to time of transfer - that every transfer of a negotiable instrument was made
before its maturity;
(e) as to order of endorsements - that the endorsements appearing upon a negotiable
instrument were made in the order in which they appear thereon;
(f) as to stamps - that a lost promissory note, bill of exchange or cheque was duly
stamped;

STC.No.61/2024 JM, Manapparai.
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(g) that holder is a holder in due course - that the holder of a negotiable instrument is
a holder in due course:

Provided that, where the instrument has been obtained from its lawful owner,
or from any person in lawful custody thereof, by means of an offence or fraud, or has
been obtained form the maker or acceptor thereof by means of an offence or fraud, or
for unlawful consideration, the burden of proving that the holder is a holder in due
course lies upon him.

9. Section 139 in The Negotiable Instruments Act, 1881

139. Presumption in favour of holder. I shall be presumed, unless the contrary is
proved, that the holder of a cheque received the cheque of the nature referred to in
section 138 for the discharge, in whole or in part, of any debt or other liability.

(9.2)..omeorydl@ 2 && HSlwerod wrbHm (Wempwneeord &L b Slfleser 118

wHmIb 139 &@& YlesTaupLIM CBMI(WeHMEmET SiMle|mis Sl eTers).

(9.3).In Hiten P.Dalal Vs Bratindranath Banerjee, 2001 (6) SCC 16, the
Hon'ble Supreme Court held that " both Sections 138 and 139 require that the
court shall presume the liability of the drawer of the cheques for the amounts for

which the cheques are drawn".

(9.4). In Laxmi Dyechem Vs State of Gujarat and others, 2012 (13) SCC 375, the
Hon'ble Supreme Court reiterated that in view of Section 139, it has to be presumed
that a cheque was issued in discharge of a debt or other liability but the
presumption could be rebutted by adducing evidence. The burden of proof was
however on the person who wanted to rebut the presumption. However, this
presumption coupled with the object of Chapter XVII of the Act leads to the
conclusion that by countermanding payment of postdated cheque, a party should not
be allowed to get away from the penal provision of Section 138 of Negotiable

Instruments Act.

(9.5).In C.Keshavamurthy v.H.K.Abdul Zabbar, 2013 4 Crimes (SC) 393
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rendered by the Hon'ble Apex Court and the relevant passage would run thus:
"9. ... The judgment clearly held that the presumption under section 139of the
Negotiable Instruments Act 1881, includes the presumption of existence at a legally
enforceable debt or liability. That presumption is required to be honoured, and if it is
not so done, the entire basis of making these provisions will be lost. Therefore, it has
been held that it is for the accused to explain his case and defend it once the face of

cheque bouncing is prima facie established.

The burden is on him to disprove the allegations once a prima facie case is made

out by the complainant".

(9.6). The Hon'ble Supreme Court in Kishan Rao v. ShankarGouda, 2018 (8)
SCC 165 wherein the Hon'ble Supreme Court has emphasized about the presumption
referring the remarkable decision Rangappa v.SriMohan 2010 (11) SCC 441 that
the cheque is presumed to be supported by consideration and it is for the Accused to
rebut the presumption.

MHM (WPeon poeueord &L b Ylfley 118 whHmibd 139 HPN6oT DiGH)NEoTS NG
Qurmissoueorulley ysmismi eflwrer (pemmuliley Hoorgl eupdSHlemeot blemuesord
@&WgleTemm.

10. @pSHw sm”_Fw &L b Gfle114(g) GesTeumonm Fo Hiujereng)

Sec114 Court may presume existence of certain facts. The Court may presume the

existence of any fact which it thinks likely to have happened,regard being had to the

common course of natural events, human conduct and public and private business, in

their relation to the facts of the particular case. Illustrations the Court may presume

(g) That evidence which could be and is not produced would, ifproduced, be

unfavourable to the person who withholds it;
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11.Admitted facts need not to be proved:

Sec 58 of Evidence Act:

Facts admitted need not be proved. No fact need to be proved in any
proceeding which the parties thereto or their agents agree to admit at the hearing, or
which, before the hearing, they agree to admit by any writing under their hands, or
which by any rule of pleading in force at the time they are deemed to have admitted
by their pleadings: Provided that the Court may in its discretion require the facts
admitted to be proved otherwise than by such admissions.

12) er§lfl srullev Seurg &L _Fullemesr Hleplusmh@ orSIfl am &
o eooriq.60 il &M_Suwib SieflGglerermi. Sieurg STUSGIL ST600T(H <A EUGEOITRISET
GOUSH @Fwiu”_(HeTereot. Sibhg euemrhiser eTHIfl o1(hSaerer yasmigmfleor
SINOTSHmS WLMIGHISEGID cuemsWlev Sovemev 6ol SHs HSloesToid
sHHSIDG. Goab, GHomaTlwey edFmenemr (Wwemm & Lib Ylfle 251 6tulg
Sl ellerésl elleoreilwBung eredrm UM QIPEHE 6TETM) LDMISSI6T 6.
erSlflwreoteui Heorgy sT@ETEmovemW. aumns LwWeTUB S ysmismr erSIfl Bg)
P& HTeH&L LFWISICTONMT 6T6oTMm USMIIa|D ©&N(H &H&eSlevemov. DiHME
RBHTOE  6THHNS Ppoueoi(Pld HresHev OEFEwiuLelldbemen. 6UPsH©&
s1@smemov ea1SHlflullesT HTCFTEmEL 6TGOTMID, HTEFTEMELUII6L 2 6iTem &GRS G)
erSIflud6sT mEOW (RS Sevemev aTdTMID GleuMIE@eor erSliiauTsb O &Ig)6TeTm].
&CWWREHEH HTaemLwg &ovemev oreor  HlepGlush@ eThsaNswinet
ULYIBI eYoUD BEOWWRSSH SHTEIOL WG &ocvemov oreor  HlemYllug i@
e1hsMNG (WPWHHWYD, BLeUgHmsWYD of(hdsallcvemncy ereor & flweumSDE!.
o &1ésmemev  orSlfllledr k&l  HooidE — HM@ETEmoL  eTTM
oUI&O\&Teor (HeTemmi. oG sMTGamTemovwnerg GunSiu uewoTb Eevemev 6T6T M)

Slaputiul_HeiTerg. erSlflwmeoreur U&IT STy g 6uLp &8 M (GhIT

STC.No.61/2024 JM, Manapparai.



16

SiMeliysE o1hs allswner uSlepid Sispiuellevemev. Goeid erSlifl sridlev
oteuaNls Fm_Slwapb, oreuedls euewi(Pd HTsbsHev OFlwellevemev. oSl
SIUGleL  Sig)Neidems  WwMmIsH&H9E&alcvemev (Preponderance of probabilities
Defence) er&lfl sIUGIL 61(H&HNLEmEV 6TETUSMTL USMISTTHSE LOMDHMID
weom peueor &L Ylifley 118(a) whmid 139 Sigownend SleoL &&ss668)

o160T SHS HSI6STMID (Plq 60| CEFELISIDS).

13. ysmismflb Suobhs &SLeoms Oupiul’ L gremseow  Slapull
CFNISHMUSHDEG IRBIGUUL (HoiTer &STEFTemov Hb(pemL W HTEEFTEmev 6TTM)
erSIfl seuiys &6t (Herer Hlemeuullepd, er&liflullesr snT@ememovemws  er&lfludledr
seoTali 618 &81506TwT([H BMIPHSSILID cumbiSiu &Lco)dE ©&n(H S glieTommi
eTATMID, Dihs &TsFTemevemW ysMIsTT Oubhm SHs WESIHETE DiHs
sn1@enemovemiu  HONE UWeTURSS BHs Ipdems UsSTISTT M0
@&wigieiTonmi  eteorad, oTHIfl GO (B SHs Hlemevullepd wIHMIP D
pacorssl L Gifley 139-6r Swpneor USMISTIIHSHES ETHHLNEG 2 6Tom
&L OUIqWITEOT Digt)oneordhemd 6TSIfl bmissieorss saudledi’ L sns @&mISlC©
USTISMbeHE wsTouts wraoydle BS Swss Saws. orov. RombH
Saliser OFesTemeor 2 wiiffSlivesTob WwHOr Sivja) Henenllcy &. gnger erSHf L.
Slmwemovdemdl 2021 (1) TLNJ Siflbleorer udssd 150 e16bip eupdSled Sty

oupRISlujeirommy .

14. o1Slfl oupd@ &TBFTemovemrw ysmsmill b Oubm &L uigwneor
sLOT OHMTemssdE &sTH&HsUUTL. sSTBFTmov TETMID, &L6OT ©O\&HT6mHE MW
Bis®D sy eaupsdE &TGsmemevem ©O&MHSgieTonmi eredrmub, 6rSlfl
FLLUuqunest &L6oT Ogsmemsemw Siuushens Osnhessliul_ L s1@&memoev

r.&m1  6TedTmib, WIFT2 cpovd SlBUUL ([ 2 6TensHmeL FL L QICHI(P DM
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sMovsSlh@&or wIeFr3 ewpoeud SiPeSly  OsrEsstu’_ (B 2 flu  &mrev
UEOIUEHMEEH6T Uctord ©&(h&aesellevemev eredrm yasmigmmid srillev Hlemuesord
@&swwdu”_(Reirersney, Guhulg ysmismi  sSrudles  Gobsetr. pm)
2 " se misememyid initial burden HlemGsgicTenmi eteor SHs BEIOGTOD (Wig.6)

Q&g e1SIfl Gbmeunefl ereor Siviuefldasliu®h Sms.

15.  wneorydl@ 2 & BHweTmb HegsL FFE GHMNSSH SlesTaubbD &HsH5)
@&flblés iy cupbisl 2 drors).

Hon'ble Madras High Court Judgment in Spenser David - Vs - Virjin
Mery Date:06.04.2010 Hon'ble Justice Mathivanan as held in para 20 as under

"20 Merely finishing the accused by sending her to the prison or directing to
pay certain fine amount will not in any way helpful to the complainant to recover the
money from the accused. As rightly in observe in ..As rightly in observe in Gova
Plast (b) -Vs- Chico Ursula D "Sousa 2014Supreme court of Criminal 2019.The
filling of suit for recovery of the amount from the accused is a long drawn process
and an unscrupulous drawer formally takes various tees to defeat then genuine claim
of the payee. Therefore it has become necessary to follow the decision of this court in
R.Sirdhar Verus T.K. Rajendra Sha 2008 to MLJ Criminal 5, 26 Accordingly,
this court is of considered few that awarding the cheque amount vis., Rs. 2,50,000/-
as compensation to be paid by the accused to the complainant would meet the
endorsed justice apart from sent-ency of bill rising of the court.

16. 8@Hs AWHE &LHS 08.02.2024-b Gl CsmiyseE or(hssUul_(H
Shprer  cueor Hlepemeudley GEphHHTL USMSMIHEES DU L LoeoT
2 _maTEFNIHE Do OQFWSIHTH OFaEOEHESGD GDHmeiwey il eneoor
weom &L b Gifley 357(3)6Tulg SuSH euphis Geauesorig g SDieuflib 6r6dTm)

8bs HEHwTDD (Y960 CFLSIDS).
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aflenmrememr (peom & Lib Gifle) 255(2)-6r &p orHfle@® ®E auapL
&ouib ol sreucy Heom Heior_cmeor ANSlS g Situefidstiu@Sngl.

i). b5 Sitycor usruuL L Sle0imba R WIS sTSSIHGoT adE
snBsmemond OFMemswWNeT e.4,60,000./-5608 GbHmeSiuc 6Sl&Fmemnesst
weoop FoLib Gifle 357(3)6r ug BegL FLIG orSlIfl ysmMisMHdES
@snhds Gacwr@b orermb 2 F5ra UURSng. mbesL RS
@snemscmw CFNSS Seudleme @Gbhoaliuc allFmencs (Weom &L b
Gifley 431 wHEb 2 1 ot Someonbs Vifle] SHHw Hebr_cmerd &L b
Gfley 6461 ug a1SlflsE Guoeb 6 anmb Hmuvb G SrecHElenm
SeoorL_cner alSlSs 2 &sral uu® Sns.

18.  Siiulledr pasov 615lfleE Sovauswns auhs 2 Gs5redUupSing.

oarSIfl o1& @&N[HSaeTemr Slemeronu usSITD Goevemmui [H &TevsSIHES
SlesTy Sr6H5MTHMNNHD 6166TMmI SiHBSIDGTMEHGTL 2_&eHTedl_Uu[H Sms).
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