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IN THE COURT OF III ADDITIONAL DISTRICT JUDGE,
TIRUCHIRAPPALLI

Present : Thiru A.Karnan, B.Sc, B.L.,
IIT Additional District Judge ,
Tiruchirappalli.

Friday, the 28" day of February 2020

Original Suit No.116/2013

B.S.Narayanan ...Plaintiff
/Ns/

1. B.S.Anandan

2. B.S.Velayutham

3. B.S.Gurusamy

4. B.S.Arunagiri

5. B.A.Bala Vadivel Murugan

6. A.S.Barakath Fathima

7. A.K.Anwar Basha

8. S.Mumtaj Begam

9. M.Abdul Rehman

10. The Special Thasildar (Land Acquisition),
National Highways, NH Office, Kulathur ...Defendants.

This suit was coming up for final hearing on 24.02.2020 before me in
the presence of Thiru.S.Kannan, Advocate for the plaintiff and Thiru.D.Mathew,
Advocate for the 1%, 5" and 8" defendants and Thiru.K.Jayaraman, Advocate for 2™
and 3" defendants and Thiru. P.Saravanan, Government Pleader for 10" defendant
and 4, 6, 7,9, 10" defendants were remained set exparte and upon perusing the
evidences and hearing both side arguments and having stood over till this day for
consideration, this court delivered the following...

JUDGMENT

The plaintiffs have filed a suit for partition and injunction against the
defendants under Order 7 Rule 1 CPC,,

2) The brief averments of the plaintiff case is as follows:

(i) The plaintiff and the defendants 1 to 4 and one Subramanian are brothers.

The 1* defendant who is a eldest male member of the family. The brother said
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Subramanian was died as a bachelor. The plaintiff and the defendants 1 to 4 are
Hindu undivided joint family members. Their family Kulachatra is being a trading
family. Infact, the father of the plaintiff and the defendants 1to 4 namely
Sundaravadivel Mudaliyar had no ancestral properties. He had started a beedi
manufacturing business in the year of 1937 under the name and the style of “Vel
Beedi”. The trade mark was registered. The business was well flourished. Later
on, the trade mark was changed into “B.S.305 Jadi Beedi”. It was also registered.
The said business is a joint family business. The 1* defendant was attained a major
in the year of 1961. He was taken as a partner in a joint family business dated on
01.04.1961. The kartha of the business was Sundaravadivel Mudaliyar. The
business was running in the name and style of “B.S.Sundaravadivel Mudaliyar &
Sons”. The plaintiff was taken as a partner of the business in the year of 1962.
After that the business was well developed and flourished. After that the family
business run by the plaintiff and the 1* defendant. Subsequently, the defendants 2
to 4 were attained majority. Accordingly, the defendants 2 to 4 have been taken as
a partners in the joint family business. The said joint family business was yielding
enormous income. From the income of the joint family business, the suit
properties have been purchased in the name of the plaintiffs father namely
Sundaravadivel Mudaliyar and their mother Jayalakshmi Ammal and the plaintiff
and the defendants 1 to 4 and the deceased brother namely Subramanian. All the
properties were acquired in the name of joint family members. It has been treated
and enjoyed as joint family members in common.

(ii) The ‘A’ Schedule suit properties were purchased in the name of
Sundaravadivel Mudaliyar. The ‘B’ Schedule suit properties were purchased in the
name of Jayalakshmi Ammal. The ‘C’ Schedule suit properties were purchased in
the name of deceased Subramanian. = The ‘D’ Schedule suit properties were
purchased in the name of 1* defendant. The ‘E’ Schedule suit properties were
purchased in the name of the plaintiffs. The ‘F’ Schedule suit properties were
purchased in the name of the 2" defendant. The ‘G’ Schedule suit properties were
purchased in the name of the 3™ defendant. The ‘H’ Schedule suit properties were

purchased in the name of 4™ defendant. The ‘I’ Schedule suit properties have been



3

purchased jointly in the name of the plaintiff and the defendants 1 to 4. The
plaintiffs father Sundaravadivel Mudaliyar was died in the year of 1969. The
brother said Subramanian was died in the year of 1970. The plaintiff mother
Jayalakshmi Ammal was died in the year 2008. The plaintiff parents and his
brother Subramanian were died intestate. After that the plaintiff and the defendants
1 to 4 have been jointly running the family business without any division. In
recognition of the nature and character of the joint family properties, the plaintiff
and the defendants 1 to 4 had agreed to divide the properties amicably and in
connection with a statement was made in writing dated on 23.09.2011. If the 1*
defendant is being a eldest family member, the original joint statement was handed
over to him. The rest of the plaintiff and the defendants 2 to 4 have received the
xerox copy of the joint statement. Later on, the 1* defendant was settled the ‘D’
Schedule properties infavour of his son 5" defendant without the knowledge of
plaintiff and the defendants 2 to 4 dated on 11.06.2012. The statement made by the
1* defendant that the properties settled in favour of his son which were purchased
out of his own money is incorrect and unbelievable. When the time of purchasing
the ‘D’ Schedule properties in the year of 1960 and 1961, the 1* defendant had just
attained a majority and he was unemployed. The 1% defendant was no independent
source of income. These properties were purchased only from the income of the
joint family business. The alleged settlement deed executed by the 1* defendant
infavour of the 5" defendant is invalid and not binding upon the plaintiff. The 1%
defendant sold last item of the ‘D’ schedule properties by virtue of four sale deeds
infavour of the defendants 6 to 9. The last item of the ‘D’ schedule property which
does not exclusively belonging to the 1* defendant and it was purchased from the
income of the joint family business. The sale deeds stands in the name of the
defendants 6 to 9 are invalid and not binding upon the plaintiff. After knowing the
act of the 1* defendant, the plaintiff was made a objection in this regard. Being
aggrieved, the 1* defendant through his son as a power agent has filed a suit for
rendition of accounts, in respect of the joint family partnership business against
the plaintiff and others in OS.N0.1603/2012 before the III Additional District

Court, Trichy . The said suit is also pending. Under law, one partner cannot
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delegate his rights infavour of third party regarding the partnership rights by way
of executing a power of attorney. The alleged power of attorney was executed by
the 1* defendant infavour of the 5" defendant is invalid. The plaintiff has also filed
a suit in OS.N0.1672/2012 before the II Additional District Munsif Court,
Tiruchirappalli against the 1% and 5" defendants. A portion of the lands in the ‘D’
schedule properties are sought to the acquired by the National High ways
Authority . The 1% defendant is taking advantage of the fact that the sale deed for
the lands standing in his name, he is making arrangements to receive the
compensation amount. The 10" defendant who is a dispersing authority of the
compensation amount. Hence, the plaintiff was issued a legal notice to the 10"
defendant not to dispersing the compensation amount to the 1% defendant or the
defendants 2 to 4. Hence, the plaintiff is entitled to get 1/5 share in the suit
properties and granting a injunction restraining the 10" defendants from the
dispersing the compensation amount to the defendants 1 to 4 excluding the
plaintiff in respect of the suit lands situated at Mathur Village.

3) The brief averments of the written statement filed by the 1*
defendant and the same is adopted by the 5" defendant is as follows:

The plaintiff is guilty of “Suppressio Vari and Suggestio Falsi” and with
ulterior motive, he has filed the present suit and not entitled to get any relief as
prayed in the plaint. During the life time of the plaintiff’s father namely
Sundaravadivel Mudaliyar,he had acquired the following five categories of
properties out of his hard work. They are (i) property on his own name (ii)
Properties in common name (iii) Properties in a firm name (iv) Properties in a
individual name (v) Property in the name of Jayalakshmi ammal (mother of the
plaintiff and defendants 1 to 4). The plaintiff’s father was died in the year of 1969.
After that all the above said properties had been enjoyed by the plaintiff and the
defendants 1 to 4 till the year of 1982. The plaintiff, the defendants 1 to 4 and their
mother had entered into a oral partition in respect of all the properties in the year
of 1982. In the oral partition, the following terms have mutually agreed and decided
by the plaintiff and the defendants 1 to 4 and their mother. Those are (i) The

properties stands in the name of son’s of the B.S.Sundaravadivel Mudaliyar are to
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be treated as an individual properties and the sons are the absolute owners of their
respective portion. (ii) All the common properties will be divided equally after the
life time of the mother of the plaintiff and defendants 1 to 4. (iii) Regarding the
firm is concerned, all the legal heirs are continuing the same business without any
partition. The said partition is effected and acted upon as early as in the year of
1982 itself. The plaintiff and the defendants 1 to 4 have been enjoying their
respective portions as agreed by them from the day of the partition. Since, the oral
partition is effected and acted upon in accordance with the terms, mere filing of the
suit in respect of the same properties is not maintainable. Hence, there is no cause
of action will arise in respect of the same issue (Properties). The 3™ defendant had
entered into a registered sale vide No. 1125/1983 inrespect of his own portion dated
on 18.05.1983. The plaintiff son namely Saravanan and the 1* defendant had
entered into a registered lease agreement by incorporating the terms inrespect of the
property allotted infavour of the 1* defendant dated on 14.03.1995. The plaintiff
was mortgaged the property which was alloted to him in the oral partition infavour
of the City Union Bank to the tune of Rs.68,00,000/- and the same was redeemed.
The 1% defendant had executed a gift settlement deed infavour of the 5" defendant
dated on 11.06.2012. The plaintiff had filed a complaint before the Judicial
Magistrate Court No.V, Trichy against the 2™ and 3" defendants for recovery of
cheque amount. The said complaint has taken on file in STC.No.1174/2013. Since,
the plaintiff and the defendants had mutually agreed the above said partition, the
plaintiff had not incorporated the properties which are stands in the name of the
firm. (if the partition is not acted upon what kind of stork prevented that plaintiff to
incorporate the firms properties in the suit). During the pendency of the suit, the 2™
defendant was received a compensation amount of Rs.20,00,000/- from the 10
defendant. Hence, the partition is effected. The said evidences are proved that the
oral partition is duly effected and acted upon in accordance with the terms as
agreed by the plaintiff and the defendants 1 to 4 since 18.05.1983. If the plaintiff is
really wanted to get a legal remedy in accordance with law or he finds any
inbalance in respect of the above said oral partition, he ought have filed a suit for

partition and set a side the sale within the period of three years and the same was



6

lapsed in the year of 1985 itself. Hence, the suit is barred by Limitation Act. The
plaintiff who is one of the partner in the partnership business. He was swindled a
sum of Rs.2,96,00,000/- through bank right from 05.01.2012 to 25.10.2012 from
the partnership business. The stealing and misappropriation was founded by the 5®
defendant. After that the 5" defendant has filed a suit for rendition of accounts
against the plaintiff and the defendants 2 to 4. To escape from the clutches of law,
the plaintiff has simply filed the suit for partition. The mother of the plaintiff and
the defendants 1 to 4 was died in the year of 2007. There was murmuring with
regarding sharing of undivided common properties. Hence, the plaintiff and the
defendants 2 to 4 had entered into a partition inrespect of undivided common
properties and they have drafted a rough copy of partition deed. The firm had put
into financial crises in the month of June 2011. Hence, the plaintiff and the
defendants 1 to 4 have mutually agreed to sale some of the property which stands in
the name of the firm to meet out the financial crises. Hence, a paper advertisement
was given by the plaintiff son dated on 23.09.2011. The sale price was fixed for a
sum of Rs.54,00,000/-. One Mallika was offered the highest price to that effect. She
was deposited the sale consideration amount of Rs.54,00,000/- into the firm
account. If the plaintiff was being a administrator of the firm at the time of the
selling the property, he was malafidely transfer the above said sale consideration
amount into his personal account. The plaintiff has not paid any single paise to the
1* defendant. He has committed the offence of criminal misappropriation and
breach of trust. Hence, the plaintiff has filed the suit for partition intentionally. As
early as 1937, the plaintiff father was started a Beedi manufacturing business under
the name and style of “VEL BEEDI” and later on changed into as “B.S.305 JADI
BEEDI”. After that the 1* defendant became major, he was taken as a partner by his
father and the business was converted into a partnership firm under the name and
style of “B.S.SUNDARA VADIVEL MUDALIYAR & SONS” Therefore, the
business is not either a joint family business or joint family partnership business as
mentioned in the plaint. The plaintiff is well aware about the fact of the partition
and allotment of shares to the 2™ defendant. The National Highways Authority was

issued a notice to the 2™ defendant. But, the plaintiff has deliberately omitted to the
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2" defendant’s properties in the suit. The other defendants 2 to 4 are colluded with
the plaintiff. The rest of the defendants had received a compensation from the 10"
defendant. The plaintiff has not raised any objection to receive the compensation.
The 1* defendant is aged about 75 years old. He is a well practicing doctor and
rendering service to the poor people. Out of his profession, he has earned a good
name and fame in his circle. He has invested his earnings from the Medical
Profession into the business as well as in joint family. His investments in the
business have swindled by the plaintiff and his sons for the past several years. At
any point of time, the 1* defendant never executed any document in respect of the
partition as mentioned in the plaint. The National HighwaysAuthority had acquired
the 1% defendant land for forming the road. The 1* defendant land is catching the
road face. It is get higher value than other properties of the plaintiff and other
defendants 2 to 4. Hence, the plaintiff has filed the suit with malafide intention.
The other defendants have also dancing to the tune of the plaintiff. There is no
cause of action in the suit. The suit properties have not properly valued. The court
fee is not paid correctly.

4) The brief averments of the written statement filed by the 2™
defendant and the same is adopted by the 3" defendant is as follows:

The relationship of the parties are admitted. The family Kulachatra is being a
trade is also admitted. The acquisition of properties through business is also
admitted. The averments made in para 9 of the plaint is admitted that the suit
schedule properties of A, B, C, D, E, F, G, H, I which have been purchased in
the name of the parents of the plaintiff and his deceased brother Subramanian and
the defendants 1 to 4. The plaintiff is guilty of suppression of facts. He has not
come to the court with clean hands. He has purposely omitted some other
properties which are also available for partition. Those properties are also have to
be included in the partition. (1) an extent of 3150 sq.ft. at Keelapudur Village in
Puthur Village in Old Ward 8, Block 24 T.S.No. 2303, (2) an extent of 1575 sq.ft. at
Keelapudur Veedhi in the Northern row in Puthur in Old Ward 8, T.S.No0.2303, (3)
an extent of 6300 sq.ft. in Sengulam Village in Old Ward 24, Old T.S.No.2302, (4)

an extent of 333 sq.ft. at Mettu Street, Eda Street Road in Varaganeri Village in
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New ward ‘H’ Block 13 T.S.No.74, (5) an extent of 2400 sq.ft Plot No.27 south of
Third Street, Brindavanam, Saram Village in Pondicherry, (6) The house property
having Door No.42, Eda Street Road, an extent of 1715 sq.ft., building with
structure (7) The house property having Door No.44 Eda Street Road an extent of
582 sq.ft. the building with structure, (8) The property having Door No.68 in
Anandapuram New Street an extent of 20 x 63 = 1260 sq.ft. The above said items
have to be included in the plaint. Hence, without including the above said
properties, the suit is bad for partial partition. The properties which stands in the
name of the plaintiff and the defendants 1 to 4 are not exclusive properties of them
and it is a joint family properties. Eventhough, the ‘D’ schedule item of the
property stands in the name of the 5" defendant which is not a self acquired
property of himself. The 5" defendant was only a minor. He was no independent
income to purchase the suit properties. He was unemployed. The settlement deed
was executed by the 1% defendant infavour of the 5" defendant is not a valid one
and not binding upon the parties. The 1* defendant has no right to alienated the
properties. The alleged four sale deeds executed infavour of the defendants 6 to 9
are not binding upon the defendants. They were not parties in the sale deeds. The
5" defendant has filed a suit in OS.N0.1613/2005 before the III Additional District
Munsif Court, Tiruchirappalli as a power agent of the 1* defendant against the
plaintiff for rendition of accounts with regarding joint family partnership business.
The alleged power of attorney is a invalid one. A party cannot delegate his right
infavour of the third parties as a agent of the firm. The ‘B’ schedule property which
situated at Keela Kosa Street measuring an extent of 1808 Sq.ft. of its vacant land
already had been sold and the sale proceeds were shared among the sharers. The
16" item of the ‘D’ schedule property had been already sold and the sale proceeds
were shared among the sharers. One more item in the ‘I’ schedule property
measuring on extent of 3500 sq.ft of vacant land situated at 2" Street,
Brindavanam, Pondichery had been already sold and the sale proceeds were
transferred into M/s.B.S.Sundaravadivel sons account and it has to be shared. The
defendants 2 and 3 are entitled to get partition in the suit properties. But, directed to

the plaintiff to including the properties as stated earlier for partition.



5) The 4™ 7% 9" defendants were remained set exparte on 20.09.2013.

6) The brief averments of the reply statement filed by the plaintiff is as
follows:

There was no oral partition among the parties either in 1982 or at any other
time. There was no necessity for parties to enter into any division by partition and
that too orally. It is not true that the oral partition was acted upon 1982 itself and
plaintiff and the defendants 1 to 4 have been enjoying the share respective portions
separately. On the other hand, infact that the respective family of the plaintiff and
the defendants 1 to 4 enlarged and grown and for the shake of convenience, the
parties have been living separately without any division by metes and bounds.
There was no intention on the part of the plaintiff or other sharers to view of the
common undivided rights in the properties. Now, the plaintiff and the defendants 1
to 4 are co-owners and co-sharers and the members of Hindu undivided family. The
partition pleaded in the written statement of the 1* defendant is only a myth. The
plaintiff is not known to the sale deed executed by the 3™ defendant dated on
18.05.1983 will not raise a presumption of oral partition. The plaintiff son namely
Saravanan was executed a lease deed infavour of the 1* defendant in respect of the
suit properties will not raise a presumption of oral partition. Saravanan wanted to
start a dairy firm for the purpose of getting loan. The bank was insisted a registered
document. In view of the getting loan from the bank, a registered lease deed was
executed by the 1% defendant. It cannot be construed that there was an oral
partition. The allegation in paragraph 5(c) of the written statement of the 1°
defendant that since the plaintiff had executed a mortgage in respect of the property
standing in his name and discharged the same, it should be presumed that there was
an oral partition in 1982 is untenable. Under Law, the mere fact that one co-owner
has raised a loan on the property standing in his name and enjoyed by him for
convenience, will not lead to the conclusion that there should have been a partition.
As stated earlier, there was no partition at any point of time and parties have not

released or relinquished their rights in the properties. The mode of division as
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mentioned in the written statement of first defendant besides being untrue is also
unnatural. Taking advantage of the fact that bulk of properties in ‘D’ schedule are
standing in his name though admittedly purchased from joint family income and
are joint family properties, the first defendant wants to knock of those properties by
contending that there was an oral partition and that the properties standing in his
name were agreed to be held by him as owner. As stated in the plaint, all the suit
properties are joint family properties which remain undivided. Partition can be
asked for only in respect of the joint family properties which the plaintiff has done.
The joint family firm is not a sharer and the properties standing in the name of the
firm are not joint family properties. The firm still remains. Hence, under Law the
plaintiff can not either include the firm or its properties in the suit for partition. The
joint family firm is incapable of any division. The plaintiff is not aware of the fact
that the 2™ defendant has received compensation amount is said to have been
received after the suit, the remedy will be worked out later. The allegation in
paragraph 6 of the written statement of the 1% defendant that oral partition is
effected and acted upon in accordance with the terms as agreed by plaintiff and
defendants 1 to 4 is untenable in view of the fact that there was no partition of any
kind at any point of time. The allegation in paragraph 6 of the written statement of
the 1* defendant that the plaintiff ought to have filed a suit for partition after setting
aside the sales and in view of the fact that the time to set aside the sales elapsed in
1986, the suit for partition is not maintainable is a wrong statement of law. The first
defendant himself admits that Kulachara of the family is business and it was
started by the father. As and when sons became major, they are also taken as a
partners. It is significant to note that none other than the members of the joint
family are partners of the firm. The first defendant does not know the difference
between a joint family firm and a partnership firm. Even other wise, if the property
of the 2™ defendant is not included in the suit, the remedy is otherwise. The first
defendant has not pleaded that the suit is bad for partial partition. The plaintiff and
defendants 2 to 4 are pressing for their claim in the suit properties by demanding
partition. There is no malafide intention. On the other hand, it is only the first

defendant, as stated earlier, wants to knock away all the properties.
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7) The 6" defendant was remained set exparte on 17.12.2019.

8) The brief averments of the written statement is filed by the 8"
defendant is thus as follows:

The 8" defendant was purchased the last item of the ‘D’ schedule
property from the 1% defendant by virtue of a registered sale deed dated on
09.01.2012. She has been possession and enjoyment of the purchased property
since 09.01.2012. She is a bonafied purchaser. The 1* defendant was executed two
sale deeds infavour of the 6™ and 7" defendants. In the said sale deeds, the 2™
defendant was signed as a witness. It is confirmed the ownership and title of the 1*
defendant. Now, the 2™ defendant has deliberately suppressed the fact of the oral
partition and conclusively deposed infavour of the plaintiff for getting wrongful
gain. If this Hon’ble court decreed the suit for partition, without prejudice the last
item of the ‘D’ schedule property may be pleased to allot to the 1* defendant, so
that the 8" defendant may compensate the same.

9) On the basis of the pleadings, this court has framed the following
issues for trial:

1. Is the plaintiff entitled for a preliminary decree of 1/5 share in the
suit property?

2. Is it true to state that already an oral partition took place in 1982 itself?

3. Is it true to state that as a result of such oral partition, the plaintiff and
defendants 1 to 4 entered into various sales in respect of properties allotted to
them?

4. Is it true to state that basing such oral partition D2 was allotted a
compensation by D10 also?

5. Are the suit property still joint family properties or not?

6. Is the suit bad for non-joinder of necessary properties?

7. Any other relief?

10) Additional Issues

1) Whether the 8" defendant was purchased the 16" of the ‘D’ schedule

property as a bonafide purchaser?
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2) whether the plaintiff is entitled to get the relief of injunction against
10" defendant as prayed for?

3) Whether the suit is bad for partial partition?

4) Whether the suit is barred by Limitation Act?

11) On the plaintiff side , no witness was examined and Forty Nine exhibits
were marked and the defendant side , two witnesses have been examined and
Seventeen exhibits were marked. The 5" defendant was examined as DW1land
Ex.Al toEx.A43 and Ex.Blto Ex.B13 were marked and the 2" defendant was
examined as DW2 and Ex.A44 to Ex.A49and Ex.B14 to Ex.B17 were marked.

12) Issues No: 2,3 &5

i) In these issues, we let us to decide, whether the suit properties are still
joint family properties or already an oral partition took place in 1982 and as a
result of it, the plaintiff and the defendants 1 to 4 were entered into various sales in
respect of properties allotted to them?

ii) In these issues, initially we let us to decide, the relationship of the party to
the proceedings. One Sundaravadivel Mudaliyar and his wife Jayalakshmi Ammal
had six children. They are the plaintiff and the defendants 1 to 4 and one
Subramanian. The said Subramanian was died as a batchelor and died intestate. The
5" defendant who is a son of the 1* defendant. The defendants 6 to 9 are strangers
to the family of the plaintiff and the defendants 1 to 4. They are purchaser of the
last item of the ‘D’ Schedule property. The 10" defendant who is a Special
Tahsildar, Land acquisition, National Highways, Kulathur. In this case, the
defendants 2 to 4 are almost agreed with the plaintiff case. The dispute is only
between the plaintiff and the 1 defendant and his son 5" defendant alone.

iii) In these issues, secondly, we let us to see the characteristics of the suit
properties whether the suit properties are Hindu joint family properties or self
acquired properties ?

iv) The plaintiff case is that the plaintiff and the defendants 1to4 father

namely Sundara vadivel Mudaliar had no ancestral properties. He had started a
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beedi manufacturing business in the year of 1937 under the name and the style of
“Vel Beedi”. The trade mark was registered. The business was well flourished.
Later on, the trade mark was changed into “B.S.305 Jadi Beedi”. It was also
registered. The said business is a joint family business. From the income of the
joint family business, the suit properties have been purchased in the name of the
plaintiffs father namely Sundaravadivel Mudaliyar and their mother Jayalakshmi
Ammal and the plaintiff and the defendants 1 to 4 and the thier deceased brother
namely Subramanian. The ‘A’ Schedule suit properties were purchased in the name
of Sundaravadivel Mudaliyar. The ‘B’ Schedule suit properties were purchased in
the name of Jayalakshmi Ammal. The ‘C’ Schedule suit properties were purchased
in the name of deceased Subramaniyan. The ‘D’ Schedule suit properties were
purchased in the name of 1* defendant. The ‘E’ Schedule suit properties were
purchased in the name of the plaintiff. The ‘F’ Schedule suit properties were
purchased in the name of the 2" defendant. The ‘G’ Schedule suit properties were
purchased in the name of the 3™ defendant. The ‘H’ Schedule suit properties were
purchased in the name of 4™ defendant. The ‘I’ Schedule suit properties have been
purchased jointly in the name of the plaintiff and the defendants 1 to 4. Hence, all
the above said suit properties have been purchased in the name of joint family
members.

v) The contested 1* defendant and his son 5" defendant case is that during
the life time of the plaintiff’s father namely Sundaravadivel Mudaliyar had
acquired the following five categories of properties out of his hard work. They are
(i) property on his own name (ii) Properties in common name (iii) Properties in a
firm name (iv) Properties in a individual name (v) Property in the name of
Jayalakshmi Ammal (mother of the plaintiff and defendants 1 to 4).

vi) The defendants 2 to 4 case is that they have admitted the case of the
plaintiff .

vii) In this case, Nine items of the properties have been described as a suit
properties. They are described as ‘A’,’B’, ‘C’, ‘D’,’E’,’F’,’G’,’H’ and ‘I’
respectively. In this case,both parties have admitted that their family had no

ancestral properties and the plaintiff’s father had started the business of
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manufacturing beedi in the name and style “Vel Beedi”in the year of 1937 and later
on, it was changed into “B.S.305 Jadi Beedi”’and he had purchased the suit
properties from the income of the beedi manufacturing business. Evenif ,the suit
properties had been purchased in the name of the plaintiff and the defendants 1to4
and their parents and their deceased brother subramanian, according to the
admission of both parties, this court decides that the suit properties are treated as a
Hindu joint family properties.

viii) In these issues thirdly, we let us to decide, whether already an oral
partition took place in 1982 itself or the suit properties are still joint family
properties?

ix) The plaintiff case is that his father namely Sundaravadivel Mudaliyar
was died in the year of 1969. He and the defendants 1 to 4 and one Subramanian
are children of the deceased Sundaravadivel Mudaliyar. The alleged one brother
namely Subramaniyan was died as a bachelor in the year of 1970. The plaintiff’s
mother Jayalakshmi Ammal was died in the year 2008. The plaintiff parents and his
brother Subramanian were died intestate. After that the plaintiff and the defendants
1 to 4 have been jointly running the family business without any division. In
recognition of the nature and character of the joint family properties, the plaintiff
and the defendants 1 to 4 had agreed to divide the properties amicably. In
connection with, a statement was made in writing dated on 23.09.2011. If the 1*
defendant is being a eldest family member, the original joint statement was handed
over to him. The the xerox copy of the joint statement was received by the
plaintiff and the defendants 2 to 4 . Later on, the 1* defendant was settled the ‘D’
Schedule properties infavour of his son 5" defendant without the knowledge of
plaintiff and the defendants 2 to 4 dated on 11.06.2012. The statement made by the
1** defendant that the properties settled in favour of his son which were purchased
out of his own money is incorrect and unbelievable. Hence, the plaintiff is entitled
to get 1/5 share in the suit properties. In this case, the defendants 2 to 4 have also

admitted the case of the plaintiff as stated above.

x) The contested defendants 1 and 5 case is that the plaintiff’s father was

died in the year of 1969. After that all the above said properties had been enjoyed
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by the plaintiff and the defendants 1 to 4 till the year of 1982. The plaintiff, the
defendants 1 to 4 and their mother had entered into a oral partition in respect of all
the properties in the year of 1982. In the oral partition, the following terms have
mutually agreed and decided by the plaintiff, defendants 1 to 4 and their mother.
Those are (i) The properties stands in the name of son’s of the B.S.Sundaravadivel
Mudaliyar are to be treated as an individual properties and the sons are the absolute
owners of their respective portion. (ii) All the common properties will be divided
equally after the life time of the mother of the plaintiff and defendants 1 to 4. (iii)
Regarding the firm is concerned, all the legal heirs are continuing the same
business without any partition. The said partition is effected and acted upon as early
as in the year of 1982 itself. The plaintiff and the defendants 1 to 4 have been
enjoying their respective portions as agreed by them from the day of the partition.
Since, the oral partition is effected and acted upon in accordance with the terms,
mere filing of the suit in respect of the same properties is not maintainable. Hence,
there is no cause of action will arise in respect of the same issue (Properties). The
3" defendant had entered into a registered sale vide No. 1125/1983 inrespect of his
own portion dated on 18.05.1983. The plaintiff son namely Saravanan and the 1*
defendant had entered into a registered lease agreement by incorporating the terms
inrespect of the property allotted infavour of the 1°* defendant dated on 14.03.1995.
The plaintiff was mortgaged the property which was alloted to him in the oral
partition infavour of the City Union Bank to the tune of Rs.68,00,000/- and the
same was redeemed. The 1* defendant had executed a gift settlement deed infavour
of the 5" defendant dated on 11.06.2012. The plaintiff had filed a complaint before
the Judicial Magistrate Court No.V, Trichy against the 2™ and 3™ defendants for
recovery of cheque amount. The said complaint is taken on file in
STC.No.1174/2013. Since the plaintiff and the defendants had mutually agreed the
above said partition, the plaintiff had not incorporated the properties which are
stands in the name of the firm. (if the partition is not acted upon what kind of stork
prevented that plaintiff to incorporate the firms properties in the suit). During the
pendency of the suit, the 2™ defendant has received a compensation amount of

Rs.20,00,000/- from the 10" defendant. Hence, the partition is effected. The
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evidences are proved that the oral partition is duly effected and acted upon in
accordance with the terms as agreed by the plaintiff and the defendants 1 to 4 since
18.05.1983.

xi) In this case, on considering both side contentions and the evidences,
Ex.Al to Ex.A31, Ex.A44, Ex.A45 , Ex.A46, Ex.A47 and Ex.A48 which are
various sale deeds relating to the suit properties. It stands in the name of the
plaintiff and the defendants 1to4 and their parents and their deceased brother
subramanian. Ex.A32 which is a registered settlement deed executed by the 1*
defendant infavour of his son 5" defendant with regarding D schedule suit
properties except 16th item dated on 11.06.2012. Ex.A33, Ex.A34, Ex.A35 and
Ex.A36 sale deeds have been executed by the 1* defendant infavour of 6", 7", 8"
and 9" the defendants with regarding 16™ item of the D schedule suit property
dated 0on21.12.2011and09.01.2012. Ex.A37 which is a legal notice issued by the
plaintiff to the 10" defendant. Ex.A38 which is a reply notice issued by the 1st
defendant. Ex.A39 which is a letter written by the 1st defendant . Ex.A40 which is
a letter written by the 5th defendant . Ex.A41 which is a registered sale deed
executed by the plaintiff and the defendants 1 to 4 infavour of one S.Gomathi with
regarding Pondichery property dated on 26.12.2011. Ex.A42 which is a registered
sale deed executed by the plaintiff and the defendants 1 to 4 infavour of one
P.Sahul Hameed dated on 26.12.2011. Ex.B1 which is a registered lease deed
executed by the 1% defendant infavour of the plaintiff son namely Saravanan with
regarding 1A, 12,13,14" items of the D schedule suit properties and in
S.F.No:44/20f its extent 0.03 hectares dated on 14.03.1995. The leased out
properties are situated at Mathur village, Pudukkottai District. In the said lease
deed which reveals that the 1* defendant was a owner of the leased out properties
and the lease period was 11 months. Ex.B2 which is a unregistered lease deed
executed by the plaintiff infavour of one Jalaludeen with regarding E schedule suit
property dated on 01.08.1999. It reveals that the the 1* defendant was a owner of
the leased out properties and the lease period was 15 years Ex.B3 which is a
complaint preferred by the plaintiff against the 2™ and 3rd defendants U/S 138
and 142 N.I.Act and U/S 200 CrPC before the Judicial Magistrate Court No;V,
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Trichy in the year of 2012. Ex.B4 which is a compensation order passed by the
Special Revenue Divisional Officer, Land acquisition National Highways,
Pudukkottai infavour of the 2™ defendant with regarding S.F.No: 46/1 of its extent
620 sq.meter. It reveals that the 2™ defendantwas a owner of the said acquired
land.It further moreover reveals that the 2" defendant son had participated in the
inquiry and produced the relevant documents to prove the ownership. Ex.B5
which is a partnership agreement was entered between the plaintiff and the
defendants 1 to 4 with regarding manufacturing dealers in beedies etc under the
name and style of “ B.S. SUNDARAVADIVEL MUDALIAR AND SONS” dated
on01.04.1992. Ex.B6 which is a notice issued by the plaintiff to the defendants 1
to 4 dated on 26.11.2012.Ex.B7 which is a reply notice issued by the 1st
defendant dated on 03.12.2012. .Ex.B9 which is a complaint lodged by the 5"
defendant against the plaintiff before the Inspector of Police, Gandhi Market
Police Station dated on 04.03.2015. Ex.B11 which is a complaint lodged by the
5" defendant against the plaintiff before the Commissioner of Police dated on
12.03.2015. Ex.B12 which is a intervener petition filed by the 5" defendant in
Cr.M.P.No.587/2015 against in Cr.M.P.N0.500/2015 before the Principal District
and Sessions Court, Tiruchirappalli. Ex.B14 which is a consent letter with
regarding settlement of the properties among the plaintiff and the defendants 1 to 4
dated on 03.12.2012. .Ex.B15 which is a registered sale deed executed by
Murugesan and two others infavour of the 2™ defendant. Ex.B16 which is a
registered sale deed executed by Mrs. Kanmani infavour of the 3rd defendant
dated on 09.11.2000.Ex.B17 which is a registered sale deed executed by the
plaintiff and the defendants 1to 4 infavour of one Sahul Hameed with regarding
the properties situated at Tichirappalli Town Sengulam village, Beema nagar
keezhz kosa street, block No;71,door No;4,T.S.No;1480 of its extent 1001 sq.
vacant house site dated on 26.12.2011.

xii) In this case, on considering the abovesaid documentary evidences, there
is no rival contention between both parties with regarding Ex.Al to Ex.A31,
Ex.A43 to Ex. A49, Ex.A37, Ex.A38, Ex.A41, Ex.A42 and Ex.B5 to Ex.B13,

Ex.B15 to Ex.B17,a sale deeds, legal notices, reply notices, complaint lodged
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before the police, a resolution passed in a peace committee Meetting before the
Tashildar, Tiruchirappalli, and intervener petition before the Principal District and
Sessions Court, Tiruchirappalli respectively. The rival contention is only with
regarding the exhibits Ex.A32, Ex.A33, Ex.A34, Ex.A35, Ex.A36 and Ex.B1,
Ex.B2, Ex.B3, Ex.B4 and Ex.B14 In this context , we have to look into the
abovesaid disputed documentary evidences. On seeing the plaintiffside documents,
Ex.A32 which is a registered settlement deed executed by the 1% defendant
infavour of his son 5" defendant with regarding D schedule suit properties except
16th item dated on 11.06.2012. Ex.A33, Ex.A34, Ex.A35, Ex.A36 are sale deeds
relating to the 16 th item of the D schedule suit properties. The said sale deeds
have been executed by the the 1% defendant infavour of the 6", 7", 8" and 9"
defendants dated on 21.12.2011 and 09.01.2012.In the said sale deeds, the
description of the properties have stated that Tiruchirappalli Town,Municipal old
ward No;4, old T.S No; 312/part of its extent 7.43 sq.meter site including a building
and New ward No; F, New block No;10, New T.S.No; 94. The abovesaid four sale
deeds are having the same T.S.Number and same extent and only four boundaries
are alone differed. Ex.B14 which is a consent letter with regarding settlement of
the properties among the plaintiff and the defendants 1 to 4 dated on 03.12.2012. It
reads thus follows We B.S.Anandan, B.S. Narayanan, B.S. Velayutham, B.S.
Gurusamy and B.S. Arunagiri hereby agree to settle the properties into 5 equal
shares. The details of the properties are:

(1) 5 no. Ananthapuram Mettu street house (2)Muslim house.(N0.100) (3)
66,67,68 Ananthapuram new st.(warehouse & house) (4) No.1, Mamundi samy
house (5) Palakarai Main road-4 shops (6) Malligaipuram godown & vacant land
(7) Kandi street house(land value only) (8) Keera Kosa street store. (9)
Ramalinganagar-3 plots(land value only) (10) Kattur dippo. (11) Pandy Brindavan
plots. (12) Mathur land. (13) No.42, Eda Street building(5 No.) (14) No.48 Eda
Street building.(15) No.45, Eda street building(factory), (16) 400 sq.ft. we all agree
to settle the matter amicably. It contains 16 properties. Some of the properties
mentioned in Ex.B14 have not been mentioned in the description of properties in

the suit. Moreover, the suit has been filed with regarding 38 properties. According
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to law, Ex.B14 is not admissible in evidence. Because, it does not contain any
specific nomenclature and written in a white paper and also not fulfill the
requirements as contemplated under section 2(15) of the Stamp Act and Section
17(1)(b) of the Registration Act. In this case, we pertinently note down the
document Ex.B3. It is a complaint preferred by the plaintiff against the 2" and
3rd defendants U/S 138 and 142 N.I.Act and U/S 200 CrPC before the Judicial
Magistrate Court No;V, Trichy in the year of 2012.The said complaint is taken on
file in STC.No.1174/2013. It reads thus follows “ (1) The Complainant had been
the Administrator of Properties belonging to the Joint family of deceased
Sundaravadivel Mudaliar. The Complainant till date had been Managing the
entire properties in the name of M.S. Sundaravadivel Mudaliar and B.S.
Jayalakshmi, the business in the name of M/s. Sundaravadivel Mudaliar and
sons and the properties purchased from the profits of the Hindu Joint family.
All the accused along with the complainant had accepted to partition the
properties in the name of Sundaravadivel Mudaliar and sons, Jayalakshmi
Ammal and properties purchased in the name of the individuals. It had been
accepted by all the accused to the Partition that, the properties shown in the
understanding had to be partitioned to the complainant, in which certain
valuable properties had been allotted to other legal heirs of sundaravadivel
Mudaliar and Properties that were built years back had been allotted to B.S.
Narayanan and for the reconstruction of the old properties allotted to B.S.
Narayanan all the accused had accepted to pay a sum of Rs.1,02,59,204/-
towards my client.

(2) All of the accused had promised to complete the entire partition on or
before 31.12.2011 but it had not been acted as promised by all. Further with the pursuance
of all the share holders to sell a Plot at Pondicherry, Vacant site at Keela Kosa Street,
Bheema Nagar and four shops at Palakarai Main Road for which, the complainant had
accepted to sell that, which had been purchased by Sundaravadivel Mudaliar/ The Plot at
Pondicherry had been sold for a consideration and share of the complainant had been
settled. The settlement for Keela Kosa Street, Beema Nagar and four shops at Palakarai

Main Road had not been settled.

(3) For the payment accepted by all the accused to the Complainant to pay
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the sum of Rs.1,02,59,204/- on or before 14.02.2012, the 3™ accused had issued a
Indian Overseas Bank, Trichy Bheema Nagar Branch Cheque bearing No.704967,
dated 14.02.2012 for a sum of Rs.63,92,314/- and for the balance amount the 2™
had issued State Bank of India, Trichy Ramalinga Nagar Branch Cheque bearing
No.871259, dated 14.02.2012 for a sum of Rs.38,66,890/-. The Complainant had
been regularly perusing all the accused for the payment to be paid and for the
execution of Partition Deed/ All the accused had been dragging the complainant/ In
the month of February all of you had requested that, the Cheques shall be presented
for collection in the month of April for arrangement of funds/ Based upon the
assurances the complainant had bonafidely believed and delayed the presentation/
Based upon their assurances in the month of May the complainant had presented
the Indian Overseas Bank, Trichy Bheema Nagar Branch Cheque bearing
No0.704967, dated 14.02.2012 for a sum of Rs.63,92,314/- issued by the 3™ accused
the State Bank of India, Trichy Ramalinga Nagar Branch Cheque bearing
No0.871259, dated 14.02.2012 for a sum of Rs.38,66,890/- issued by the 2" accused
for collection through their Bankers Indian Bank, Trichy Main Branch on
02.05.2012. The Cheque was returned dishonored with an endorsement “Payment
Stopped by the Drawer” as per the Memorandums of the Indian Overseas Bank and
State Bank dated 04.05.2012.

(4) The Complainant issued a Lawyer’s Notice to the accused demanding
payment within 15 days time on 11.05.2012/ All the notices had been received the
notice on 12.05.2012, the accused had not returned the money and had issued a
reply with false and untenable allegations.

(5) The Notice to one of the person by name Arunagiri had been served.
He had sent a reply dated 22.05.2012 and had settled the entire amount due to
the complainant. Hence the Complainant had exonerated one of his brothers
from initiating legal action against him.”

(xiii) In this case on perusing the testimony of the 2™ defendant. He has
admitted in his cross examination that ”Ogudlet 1310 USHUN HIEOT HIHH
Qawiglemenr 23.09.20110 CxHAIN L urtaslLfeleret QUUEDH Slodhdbdlear g
Yo AgHerdudid  26tengy eteor  (@GMUALLIUC (BleTeng  erermmey  feveummy
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g Meitengy et Onfwng). 31 ugdlend Gmoumniuld ke dbeleod
BBEag). Ao et EHEmEH (.our.am.3h.14 s Hisbsa QaligeGsrer.
Aeoir.gr.db.14 eeosdHe OQerdHoms FiFonrsd 5 utshisans Ofegs
Qaeiteeurd  6t60r  GomUUC (DlelTelTgy  eteormmey  Fhlgmet. g  D.eur.gr.db.14
AeeoisAnG Ang s  Gonks  wdHideret  CETSHgIHE
QBMHSHFHUUL LSS 6165Ten)6mL W (AILOTET ITSHGEHPSHEH dn HuieTGeredt sTesTmmey
Filweven. deueurn) eundl G MWEHSH G MuenCoret. Hevaurm aHSG GHONHSD
HUOenet QensHGGH6 ageld NG CHIHSSULLL ST 6aImie Bleuere.
CuEFS MISHOS BLESG. D& FDUBSIS 6OIHEGHD ANHSHGNoLCL FaTaIg)
QUGG 26TETHT 61601 MIe0 HHFA G Nmelier EHSH G0N HOHT HHLGTDD 6T6wT.5 6V
&1.1174/2013 et sn@ameven Gondly i@ Heyemanien 2616nd). et SHetsh@
QEBIELUSTS CUAW CErsHdler AL Gnars BHUUST HENG JIaIG F{H
QA Geuemt(hld 6160t Gl L Siten S FHTCF TV CBTHSHEHT. B QILPSHES
steot (Bgitd, 30 Qgdleund) Bad mLSAMG ereimrey e, eueunm GuEL
Qaneow 410 OgHend) anded Qanbdgsl L] seomme HGGNHg 6eoiHE
Osfwrg. mreyd 30  GgHemduibes.1,02,59,204/- Qlifics Can@sHs
Geuemr(hlGoet eTeneuT) (P96 CFLGHID 6reoTmIed U HBH CBHTEDHEW (LPlg6
QALSNT Heotuly FHIHIGET S5 FHICFTemaeL CEHIOHEHTD. IbdH SHTCFTEE
S Beng Cadl aeny Heyemaiie Sret 26T6nd;) 6leotmrey Fhgmet. From the
evidence of DW2 and Ex.B3, we come to understand that a oral partition was held
between the Plaintiff and the defendants 1 to 4 with regarding properties stands in
the name of Sundaravadivel Mudhaliar and sons, Jayalakshmi Ammal and
properties purchased in the name of the individuals. According to the partition,
certain valuable properties had been allotted to the defendants 1 to 4 and the
properties that were built years back had been allotted to the Plaintiff and the
defendants 2 and 3 had accepted to pay a sum of Rs.1,02,59,204/- infavour of the
plaintiff for his share. The defendants 2 and 3 had promised to pay the above said
amount on or before 31.12.2011. But, the defendants 2 and 3 had not been paid the
amount to the plaintiff within the stipulated time. But, the defendants 2 and 3 had
issued a cheques in favour of the plaintiff to the agreed amount. After that the

plaintiff had presented the cheque for honoured. But, it was dishonoured.
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Subsequently, the plaintiff has filed a private complaint against the defendant 2 and
3 before the Judicial Magistrate Court No.V, Trichy and the same is pending.
Moreover, the 4™ defendant had also settled the amount to the plaintiff as per the
terms of partition.

(xiv) The significant aspect of the case is that the plaintiff has not come
to the box to let evidence to prove his case through proper evidences. He has
not explained the reasons for adducing evidence to prove the case. In this
context, on reading Sec.101, 102, 103 of the Indian Evidence Act.

Sec.101. Burden of proof — Whoever desires any court to give judgments as
to any legal right or liability dependent on the existence of facts which he asserts,
must prove that those facts exist.

When a person is bound to prove the existence of any fact, it is said that the
burden of proof lies on that person.

Sec.102-On whom burden of proof lies — The burden of proof in a suit or
proceeding lies on that person who would fail if no evidence at all were given on
either side.

Sec.103- Burden of proof as to particular fact - The burden of proof as to
any particular fact lies on that person who wishes the court to believe in its
existence, unless it is provided by any law that the proof of that fact shall lie on any
particular person.

According to the above said proviso, the burden of proof which lies on the
part of the plaintiff. In this case, the plaintiff ought have proved that his parents
and his brother Subramanian were died intestate and he and the defendants 1 to 4
have been jointly running the family business without any division and in
recognition of the nature and character of the joint family properties, they had
agreed to divide the properties amicably and inconnection with a statement was
made in writing dated on 29.03.2011.If the 1* defendant is being a eldest family
member, the original joint statement was handed over to him. The the xerox copy
of the joint statement was received by the plaintiff and the defendants 2 to 4 . Later
on, the 1% defendant was settled the ‘D’ Schedule properties infavour of his son 5"

defendant without the knowledge of plaintiff and the defendants 2 to 4 dated on
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11.06.2012. The statement made by the 1* defendant that the properties settled in
favour of his son which were purchased out of his own money is incorrect and
unbelievable. but, herein , the plaintiff has not proved that the suit properties have
not partitioned so for and existing as a joint family properties. According to the
admission of DW2 and other material evidences, we come to understand that a
oral partition was held between the plaintiff and the defendants with regarding the
properties stands in the name of the Sundaravadivel Mudhaliyar and sons,
Jayalakshmi Ammal and the properties purchased in the name of the plaintiff and
the defendants 1 to 4 in the year of 2011. According to the said oral partition, the
properties had been allotted separately to the plaintiff and the defendants 1 to 4 and
the 2™, 3" and 4™ defendants had to give some amount to the plaintiff for equaling
his share. Accordingly, the 4™ defendant was settled the amount to the plaintiff.
But, the 2™ and 3" defendants have not settled the amount so far. Due to non-
settlement, the plaintiff has filed a criminal complaint against the 2™ and 3"
defendants. As per the oral partition, the plaintiff and the defendants 1 to 4 have
been enjoying the allotted properties separately since 2011.0Therefore, this court
decides that the suit properties are not still joint family properties and already an
oral partition took place in the year of 2011 and as a result of it, the plaintiff and
the defendants 1 to 4 have entered into various sales in respect of properties allotted
to them. Accordingly, answering theses issues.
13) Issue No:6 and additional issue No:2

a) In these issues, we let us to decide, whether the suit is bad for non-
joinder of necessary properties or bad for partial partition?

b) In this case, the 2" and 3™ defendants contention is that the plaintiff
has purposely omitted some other properties which are also available for partition.
Those properties are also have to be included in the partition. (1) an extent of 3150
sq.ft. at Keelapudur Village in Puthur Village in Old Ward 8, Block 24 T.S.No.
2303, (2) an extent of 1575 sq.ft. at Keelapudur Veedhi in the Northern row in
Puthur in Old Ward 8, T.S.No.2303, (3) an extent of 6300 sq.ft. in Sengulam
Village in Old Ward 24, Old T.S.No0.2302, (4) an extent of 333 sq.ft. at Mettu
Street, Eda Street Road in Varaganeri Village in New ward ‘H’ Block 13 T.S.No.74,
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(5) an extent of 2400 sq.ft Plot No.27 south of Third Street, Brindavanam, Saram
Village in Pondicherry, (6) The house property having Door No.42, Eda Street
Road, an extent of 1715 sq.ft., building with structure (7) The house property
having Door No.44 Eda Street Road an extent of 582 sq.ft. the building with
structure, (8) The property having Door No.68 in Anandapuram New Street an
extent of 20 x 63 = 1260 sq.ft. The above said items have to be included in the
plaint. Hence, without including the above said properties, the suit is bad for partial
partition.

c) In this case, the plaintiff has stated in a reply statement that even
other wise, if the property of the 2™ defendant is not included in the suit, the
remedy is otherwise. The first defendant has not pleaded that the suit is bad for
partial partition.

d) In this case, on perusing the evidences, the 2™ and 3" defendants
have not placed any documents relating to the non inclusion of the above said
properties in the suit. but, however, according to the admission of the plaintiff,
some of the properties have not been included in the suit. Particularly, the second
defendant properties have not been included in the suit. The said fact is also
admitted by the second defendant in his cross examination that “eiss Q&g
Feureilen Caydanoe 6l (b GuTeng) 61601 g MBEMmetT stesTmTey 1984 60 61651 GGV
Heoguid QUM LG Sguod GC  eewr.46/1e0 26t 97 Clgewor
BleudCFTHSLILL65l6v6m6n. G ETeTEIEmL W Gl FOUTHHW CFISHG IbGID. Hireur
FHH G pCurg) GnGgneter HmesisHer Guwie 26ter 7 QFnsHgdHden
BUC B LG 61601 G MHCMeEDTT 6T60TMITEY DbLomD. Jrioellmis BaHTlev 3 ettt (b6t
BmpsAng aomre Ffenedr. ks Ao Oeer sty Quwfed 3,410
Agendleser GQuUWRe embEUULL ). Bl S Aot e 6Ib\L loueTGereot
sl Flsnest. ks Qennl st eCUTg) euhilGatet  cleotmTey FHWITS
©UsD Bleveme. 1982 Jleveng 1983 60 Qlm&seuid. stergy Mo o6y 616006
steor Quwifey Geurreor eummihl il S @eotett. B G 1960 (PHEV BHeTHHleL (PSHeDey
Aua Geon EINNG aLosHG (1L o HECHT et FgTer. HHeung g
SIS 2660G). ABDH AIF FONHG IHHODT  QUHLD I OFBDHSD

S LoBHECHET srertmIey 10 6L BIGH6T Gl 1o(hHEGSHET. Hbd UHLLD 6T &L LpGeotent
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steormmed 2001 (0 Abemor(®l &l 1oGeotest. Ibh 10 UL QT DGO HIeT GG
GOOU AmeetsHng CsrOSHCHT, Ievag) QUGS GEUDUSHOT SISHHTEL D
QBMHHCHEOT 616NN B HL 66t Hl(heusng UGS Cerer.” From the
evidence of the 2™ defendant and other material evidences, we come to understand
that the 2™ defendant properties and some other family properties have not been
included in the suit. Therefore, this court decides that the suit is bad for partial
partition. Accordingly, answering theses issues.
14) Additional issue No:3

a) In this issue , we let us to decide,whether the suit is barred by Limitation?

In this case, the contested 1* and 5" defendant have contented that during the
pendency of the suit, the 2™ defendant was received a compensation amount of
Rs.20,00,000/- from the 10" defendant. Hence, the partition is effected. The said
evidences are proved that the oral partition is duly effected and acted upon in
accordance with the terms as agreed by the plaintiff and the defendants 1 to 4 since
18.05.1983. If the plaintiff is really wanted to get a legal remedy in accordance
with law or he finds any inbalance in respect of the above said oral partition, he
ought have filed a suit for partition and set a side the sale within the period of three
years and the same was lapsed in the year of 1985 itself. Hence, the suit is barred
by Limitation Act.

b) In this case, the plaintiffside contention is that the allegation in
paragraph 6 of the written statement of the 1* defendant that the plaintiff ought to
have filed a suit for partition after setting aside the sales and in view of the fact that
the time to set aside the sales elapsed in 1986, the suit for partition is not
maintainable and it is a wrong statement of law.

c) In this case, on considering bothside contentions and evidences, Ex.A22
-a registered sale deed was executed by 3" defendant infavour of 1% defendant
with regarding 15" item of D schedule suit property dated on 18.09.1983. The said
fact is also admitted by DW2. In this context on reading Article 110 of the

Limitation Act. It reads as thus follows:

Description of suits period of limitation Time from which period



26
begins to run

By a person excluded Twelve years when the exclusion becomes
from a joint family known to the plaintiff
property to enforce a
right to share therein.

According to the above said proviso, the suit has been filed within the period
of 12 years. But, the plaintiff has not filed the suit within the period of limitation.
but,the present suit is filed in the year of 2013. Moreover, the plaintiff has also not
stated that he was not aware about the abovesaid sale within the period of limitation
and also not seeking the relief of setasiding the above said sale . Therefore, this
court decides that the suit is barred by limitation. Accordingly, answering this
issue.

15) Issue No:4

a) In this issue , we let us to decide, Is it true to state that basing such oral
partition D2 was allotted a compensation by D10 also?

b) In this case, the contested 1% and 5" defendant have contented that during
the pendency of the suit, the 2™ defendant was received a compensation amount of
Rs.20,00,000/- from the 10" defendant. Hence, the partition is effected.

c) In this case, the plaintiff has stated that he is not aware of the fact that the
2" defendant has received compensation amount is said to have been received after
the suit, the remedy will be worked out later.

d) In this case, on considering the evidences, the contested 1% and 5"
defendants have not placed any material documents about the 2™ defendant was
received a compensation amount of Rs.20,00,000/- from the 10" defendant. but,
they have placed Ex.B4 a compensation order passed by the Special Revenue
Divisional Officer, Land acquisition National Highways, Pudukkottai infavour of
the 2 defendant. It reveals that Blev 2flevwiten G apBIGILED Boplif (\&
Aok

661600 L6V 616001 aeosLuth 2L ANeyd@Gl  byels Bleundli
(6ot Ljev 6t6m0T  6lengSTeoord  &F.15.1 &,

(&.15) el
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50 46/1 46/1A 620 1724

GHestwty

Loreotreuiyl

CLoM&EewI  HWS Heud Ley 616m1.46/1 SInSSeIs @SN  SHesliy
oeoteutl  e160r  euedFHSUUBIGSHULC (B Wl by, I uhHGal b, HHEUTESIW
FHEOTHGSH6MeYID UL LT 6160057 1193-601 Utg GibHTelg G116 (PSHeliy Loase0T Gereummuio
steotUeuy QuWINe udleurdlueeng). HHHID QUM Heyieuevy HMID AU e L
aumeuI eyieueny, UGFHGH el airseiet G Qb Eharemad F L1 L6y
3G(3)-e0r upwirert elgngeverlest UG vHWE Heddler Cuilen 2femw G
Goueumysd  LSHeOT  GUIETIWET  6Tedtue] byl eund@Heped  eflHg)
QBT W DLeETTHIGCNET HHOEEE HIBHH CFIGIT6II . UTHGHLPVHH6
OHUS Bd FHOIG SHHOGBHG CFIBSHONOIG 616Ta|D, Mayg Hauaihdle
Blusnsad Cafdlsgl, maws RasHnglu Buiit HSCsTmew Geoig)
SHDDH GhBHTalgGae) (PHEOWITT ST GeeUTLSHD  6TEOTLELHHS  CULPHBIGHLON 1)
Gl (DSOS metIBleltenay. QSHemads Heudd Sl (BLoneatmigGsrt, IbIGEHT (gD
Bléoeme. Comuy ewWs Hab GaEG sudlamner laanesdldlkbs)
QumiuC L S 16VABIGE grerel(mhg) 6T 6N SVABIGHEMEID
o L(BHSHUUL 65160660 616515 FHeoOTL MWLLL L G-

6160186, BLONGENIL &S RasHnGiw Bl (K& Canms wimb 10%
mOo CFrms IbHwemeon SPHEOILTN Ul LIST SbHyelyCee
(PSHEOULITT L0601 BEUEVITILIGHLD ETETLOHIHG) ULPMIG AbeverotidlLUBlH M.

yoo  bishlas Bendhiy &L BT Fa (BlGHey 3.6(2)' Qurss  eumwret Gl @
61601, eSlerugsyenotid 6ot ooty Qamms el &
_ 10%
L&luy 2 B AtHiEok3
O&ens G-
46/1A 620 1068880 - 1068880 106888 1175768 - 1175768

On perusing the testimony of the 2" defendant, he has admitted in his cross

[13

examination that “ wISGTT HyawSEHN 2661 CFISHGGH6MN 6(F LGS W
Gl  OBHEHFTONGHHIS ATFIRGHHTN ITOGHD FULULL G 6166

FHIOT. AbG WIS Honn CFuSGGH QEs aipsbda Cardsiiul Mg
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fOTe  FGmeT. ABH WISFHT Ao QFIHGSH oSG g
QFIHGHIGHET  HIOT  6IOIMIYID, ) EHRIGHT DU BHBHESD  LEHGT 6\
sreoreyd Foner. eanmy He ATHsd Qg epmslul L Bplid @
CoToale @ UGHWTS putl UGN L FHDSH HIeOT eUTHIES
Qarent@Lent stedimuey Flgmeot.” From the evidences , we come to understand that
the National Highways Authority , Pudukkottai was acquired a land for forming a
road in S.F.No: 46/1 of its extent 620 square meter land situated at Mathur village
and awarded a compensation amount of Rs.11,75,768/- and it was received by
the 2™ defendant. but, the said land was not included in the suit property. Moreover,
the plaintiff was not raised any objection to receive the compensation amount by
the 2" defendant. Therefore, this court decides that based on such oral  partition
a compensation was awarded by the 10" defendant infavour of the 2" defendant.
Accordingly, answering this issue.
16) Additional issue No:1
a) In this issue , we let us to decide,whether the 8" defendant was

purchased the 16%item of ‘D’ schedule property as a bonafide purchaser?

b) In this case, the 8" defendant has contented that she was purchased
the last item of the ‘D’ schedule property from the 1* defendant by virtue of a
registered sale deed Ex.A36 dated on 09.01.2012. She has been in possession and
enjoyment of the purchased property since 09.01.2012. She is a bonafied purchaser.
The 1% defendant was executed two sale deeds infavour of the 6" and 7
defendants. In the said sale deeds, the 2™ defendant was signed as a witness. It is
confirmed the ownership and title of the 1% defendant. Now, the 2" defendant has
deliberately suppressed the fact of the oral partition and conclusively deposed
infavour of the plaintiff for getting wrongful gain.

c) In this case, the plaintiff has contented that the 1* defendant sold last
item of the ‘D’ schedule properties by virtue of four sale deeds infavour of the
defendants 6 to 9. The last item of the ‘D’ schedule property which does not
exclusively belonging to the 1* defendant and it was purchased from the income of
the joint family business. The sale deeds stands in the name of the defendants 6 to 9

are invalid and not binding upon himself.
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d) In this case, on considering the evidences, the 8"defendant has not

come to the box to let evidence that she was purchased the last item of the ‘D’
schedule property from the 1* defendant by virtue of a registered sale deed Ex.A36
and She has been in possession and enjoyment of the purchased property since
09.01.2012. On the otherhand, the plaintiff has also not come to the box to let
evidence that the last item of the ‘D’ schedule property which does not exclusively
belonging to the 1* defendant and it was purchased from the income of the joint
family business. The sale deeds stands in the name of the defendants 6 to 9 are
invalid and not binding upon himself. In this context on perusing Ex.A36 which
reveals that the 8" defendant was purchased the one portion in the 16" item of the
‘D’ Schedule property from the 1% defendant dated on 09.01.2012. The second
defendant is also one of the attestor in the said sale deed. As per the sale deed, the
said property has been possession in the hands of the 8" defendant. In this case, this
court has earlier decided in issues No: 2,3 &5 that the suit properties are not still
joint family properties and already an oral partition took place in the year of 1982
and as a result of it, the plaintiff and the defendants 1 to 4 have entered into
various sales in respect of properties allotted to them. Therefore, this court decides
that the 8" defendant was purchased the 16" item of D schedule property from the
1*" defendant by virtue of registered sale deed ExA36 dated on 09.01.2012 and she
is bona fide purchaser. Accordingly, answering this issue .

17) Additional issue No:2

a) In this issue , we let us to decide, whether the plaintiff is entitled to get the
relief of injunction restraining the 10" defendant from dispersing the
compensation amount to the defendants 1to4 excluding the plaintiff inrespect of
the suit lands situated at Mathur village.

b) In this case, the plaintiff has contented that a portion of the lands in the
‘D’ schedule properties are sought to the acquired by the National High ways
Authority . The 1* defendant is taking advantage of the fact that the sale deed for
the lands standing in his name, he is making arrangements to receive the
compensation amount. The 10" defendant who is a dispersing authority of the

compensation amount. Hence, the plaintiff is entitled to get 1/5 share in the suit
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properties and granting a injunction restraining the 10" defendants from the
dispersing the compensation amount to the defendants 1 to 4 excluding the plaintiff
in respect of the suit lands situated at Mathur Village.

c) In this case, the contested 1% an 5" defendant have contented that the
plaintiff is well aware about the fact of the partition and allotment of shares to the
2" defendant. The National Highways Authority was acquired a lands of the
defendants 1to4 for forming road. The defendants 2, 3, 4 have received a
compensation from the 10" defendant. The plaintiff has not raised any objection to
receive the compensation. but, he has raised a objection to receive the
compensation by the 1* defendant. He has no right to raise a objection. Hence,
plaintiff is not entitled to get the relief of injunction restraining the 10" defendant
from dispersing the compensation amount to the defendants 1to4 .

d) In this case on considering bothside contentions and evidences, Ex.B4 a
compensation order passed by the Special Revenue Divisional Officer, Land
acquisition National Highways, Pudukkottai infavour of the 2™ defendant. The said
fact is also admitted by the 2™ defendant and he has received a compensation
amount from the 10" defendant. Moreover, the plaintiff has stated that he is not
aware of the fact that the 2™ defendant was a received compensation amount is said
to have been received after the suit, the remedy will be worked out later. From the
admission of the plaintiff and the 2" defendant , we come to understand that the 2"
defendant was received a compensation from the 10th defendant and inconnection
with, the plaintiff has not raised any objection so far. In this case, this court has
already decided in issues No: 2,3,5 that the suit properties are not still joint family
properties and already an oral partition took place in the year of 2011 and as a
result of it, the plaintiff and the defendants 1 to 4 have entered into various sales in
respect of properties allotted to them. After due inquiry, the 10 th defendant was
acquired the land of the 1* defendant for forming the road . Therefore, this court
decides that the plaintiff is not entitled to get the relief of injunction restraining the
10" defendant from dispersing the compensation amount to the defendants 1to 4
excluding the plaintiff in respect of the suit lands situated at Mathur village.

Accordingly, answering this issue.
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18) Issue No:1
In this issue , we let us to decide, whether the plaintiff is entitled for a
preliminary decree of 1/5 share in the suit properties ?

In this case, this court has earlier decided in the foregoing issues N:2,3,5 and
additional issues N: 1 and 2 that the suit properties are not still joint family
properties and already an oral partition took place in the year of 2011 and as a
result of it, the plaintiff and the defendants 1 to 4 have entered into various sales in
respect of properties allotted to them and the suit is bad for partial partition and the
suit is barred by limitation and the plaintiff is not entitled to get any injunction
against the 10" defendant. Therefore, this court decides that the plaintiff is not is
entitled to get a preliminary decree of 1/5 share in the suit properties .

In the result, the suit is dismissed. both parties are bearing their own costs.

Dictated to the Steno- typist, Grade III and directly typed by her, corrected
and pronounced by me in open court, this the 28" day of February 2020.

Sd/(XXXX)
IIT Additional District Judge,
Tiruchirappalli.
List of Plaintiff Documents
Ex. No. Date Description of Documents Remarks

Ex.A1 19.12.1945 A registered sale deed was executed by Mohamed Original

Mustafa Sahib and two others infavour of
B.S.Sundaravadivel Mudaliyar

Ex.A2 10.02.1949 A registered sale deed was executed by H.Khathmull Original

Sowhar infavour of B.S.Sundaravadivel Mudaliyar

Ex.A3 07.09.1950 A registered sale deed was executed by H.Khathmull Original

Sowhar infavour of B.S.Sundaravadivel Mudaliyar

Ex.A4 04.10.1961 A registered sale deed was executed by H.A.Khalik  Original

and seven others infavour of B.S. Sundaravadivel
Mudaliyar

Ex.A5 05.10.1947 A registered sale deed was executed by H. Original

Khathmull Sowhar infavour of Jayalakshmi Ammal
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Ex.A6 06.03.1957 A registered sale deed was executed by Manickam  Original
infavour of Jayalakshmi Ammal

Ex.A7 01.11.1958 A registered sale deed was executed by Subramaniya Original
Iyyer and one another infavour of Jayalakshmi
Ammal

Ex.A8 30.05.1960 A registered sale deed was executed by Veerasamy  Original
Naidu and two others infavour of Jayalakshmi
Ammal

Ex.A9 04.01.1965 A registered sale deed was executed by P.Thabamani Original
infavour of B.S.Subramaniya Mudaliyar

Ex.A10 30.01.1968 A registered sale deed was executed by Karuppan Original
infavour of B.S.Subramaniya Mudaliyar

Ex.Al11 27.05.1968 A registered sale deed was executed by Balammal Original
infavour of B.S.Subramaniya Mudaliyar

Ex.A12 24.03.1969 A registered sale deed was executed by Virithi santh Original
Sait nfavour of B.S.Subramaniyan

Ex.A13 12.12.1960 A registered sale deed was executed by Mariyayee = Original
Ammal and one another infavour of 1* defendant

Ex.A14 12.12.1960 A registered sale deed was executed by Rengasamy  Original
infavour of 1* defendant

Ex.A15 26.12.1960 A registered sale deed was executed by Balamuthu  Original
infavour of 1* defendant

Ex.A16 10.05.1961 A registered sale deed was executed by Thangam Original
Malavarar infavour of 1* defendant

Ex.A17 21.06.1961 A registered sale deed was executed by Original
Maruthamuthu Malavarar infavour of 1* defendant

Ex.A18 11.09.1961 A registered sale deed was executed by Arunachalam Original
Pillai infavour of 1* defendant

Ex.A19 11.09.1961 A registered sale deed was executed by Maruthayee Original
Ammal and one another infavour of 1* defendant

Ex.A20 30.08.1962 A registered sale deed was executed by Balamuthu  Original
Malavarar and two others infavour of 1* defendant

Ex.A21 06.10.1964 A registered sale deed was executed by Thangam Original
Malavarar infavour of 1% defendant

Ex.A22 18.05.1983 A registered sale deed was executed by 3" defendant Certified copy
infavour of 1* defendant.

Ex.A23 05.09.1960 A registered sale deed was executed by Ponnusamy  Certified copy

Mudaliyar infavour of B.S.Sundaravadivel

Mudaliyar
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Ex.A24 01.02.1965 A registered sale deed was executed by Certified copy
T.V.Narayanasamy Naidu infavour of the plaintiff

Ex.A25 05.07.1970 A registered sale deed was executed by Singaram Original
and one another infavour of 2" defendant

Ex.A26 19.09.1986 A registered sale deed was executed by Original
V.T.K.Kannan infavour of 2" defendant and Arun
Structural Factory

Ex.A27 15.07.1980 A registered sale deed was executed by Certified copy
Namasivayam infavour of 2™ defendant

Ex.A28 26.03.1979 A registered sale deed was executed by Shanmugam Original
and one another infavour of 3" defendant

Ex.A29 25.08.1976 A registered sale deed was executed by Original
Jayaganthammal infavour of 4™ defendant
Ex.A30 15.07.1980 A registered sale deed was executed by Certified copy

K.Padmanaban infavour of 4" defendant

Ex.A31 28.08.1986 A registered sale deed was executed by M.S.Sheik  Original
Mohammed infavour of the plaintiff and the
defendants 1 to 4

Ex.A32 11.06.2012 A registered settlement deed was executed by 1* Certified copy
defendant infavour of the 5" defendant

Ex.A33 21.12.2011 A registered sale deed was executed by 1* defendant Certified copy
infavour of A.K.Anvar Basha

Ex.A34 21.12.2011 A registered sale deed was executed by 1* defendant Certified copy
infavour of M.Abdul Rahman

Ex.A35 21.12.2011 A registered sale deed was executed by 1* defendant Certified copy
infavour of A.S.Parakath Fathima

Ex.A36 09.01.2012 A registered sale deed was executed by 1* defendant Certified copy
infavour of S.Mumthaj Begum

Ex.A37 03.03.2013 Legal notice issued by the plaintiff to the 10" Office copy
defendant.

Ex.A38 14.05.2012 Reply notice issued by the 1* defendant Office copy

Ex.A39 03.05.2008 A letter written by the 1* defendant Original

Ex.A40 09.06.2008 A letter written by the 5" defendant Original

Ex.A41 26.12.2011 A registered sale deed was executed by the plaintiff  Certified copy
and the defendants 1 to 4 infavour of
Mrs.S.Gomathi

Ex.A42 26.12.2011 A registered sale deed was executed by the plaintiff Certified copy
and the defendants 1 to 4 infavour of P.Sahul
Hameed
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Ex.A43 08.04.2015 A resolution passed in a Peace Committee Meeting Xerox Copy
before the Tashildar, Trichirappalli East.

Ex.A44 10.10.1967 A registered sale deed was executed by Kandasamy  Certified copy
Konar infavour of B.S.Subramaniya Mudaliyar

Ex.A45 11.10.1969 A registered sale deed was executed by Renganathan Certified copy
and one another infavour of 1* defendant

Ex.A46 13.11.1997 A registered sale deed was executed by A.S.Abdul  Certified copy
Kathar and one another infavour of the plaintiff and
the defendants 1 to 4

Ex.A47 18.05.1998 A registered sale deed was executed by A.S. Ansar  Certified copy
and one others infavour of the plaintiff and the
defendants 1 to 4

Ex.A48 15.07.1968 A registered sale deed was executed by Certified copy
Deenadhayalan infavour of 1°* defendant

Ex.A49 23.01.2012 A registered sale deed was executed by the plaintiff  Certified copy
and the defendants 1 to 4 infavour of Mrs.R.Mallika

List of Defendants Documents :

Ex. No. Date Description of Documents Remarks

Ex.B1 14.03.1995 Aregistered lease deed was executed by the 1* Certified copy
defendant infavour of the plaintiff son namely
Saravanan

Ex.B2 01.08.1999 A unregistered lease deed executed by the plaintiff Original
infavour of one Jalaludeen

Ex.B3 --- The plaintiff has filed a complaint against 2" and 3  Certified copy
defendants u/s.138 and 142 N.I.Act and u/s.200
Crpc. before the Judicial Magistrate Court No.5,
Trichy

Ex.B4 --- A compensation order passed by the Special Revenue Xerox copy
Divisional Officer, Land acquisition National
Highways, Pudukkottai infavour of the 2" defendant.

Ex.B5 01.04.1992 A partnership agreement was entered between the Xerox copy
plaintiff and the defendants 1 to 4

Ex.B6 26.11.2012 The plaintiff was issued a notice to the defendants 1  Served copy
to 4

Ex.B7 03.12.2012  Areply notice issued by the 1* defendant to the Office copy
plaintiff

Ex.B8 --- Acknoweldgement card Original

Ex.B9 04.03.2015 The 5" defendant was lodged a complaint before the Hand copy
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Inspector of Police, Gandhi Market Police Station

Ex.B10 04.03.2015 A receipt issued by the Sub Inspector of Police, Xerox copy
Gandhi Market Police Station

Ex.B11 12.03.2015 The 5" defendant was lodged by the complaint before Hand copy
the Commissioner of Police, Trichy

Ex.B12 ---- The 5" defendant was filed a intervener petition in Hand copy
Cr.M.P.N0.587/2015 against in Cr.M.P.N0.500/2015
before the Principal District and Sessions Court,
Tiruchirappalli.

Ex.B13 27.05.2015 3" defendant was issued a notice to the plaintiff and  Served copy
the defendants 1, 2, 4 .

Ex.B14 23.09.2011 A consent letter with regarding settlement of the Original
properties with the plaintiff and the defendants 1 to 4

Ex.B15 09.01.1984  Aregistered sale deed was executed by Murugesan  Certified copy
and two others infavour of the 2" defendant.

Ex.B16 09.11.2000 Aregistered sale deed was executed by Mrs.Kanmani Certified copy
infavour of 3" defendant

Ex.B17 26.12.2011  Aregistered sale deed was executed by the plaintiff  Certified copy

and the defendants 1 to 4 infavour of one Sahul
Hameed.

List of Plaintiffs side witnesses : Nil

List of Defendant side witnesses :
DW.1 - A. Balavadivel Murugan
DW.2 - B.S.Velayutham

/True Copy/

IIT Additional District Judge,
Tiruchirappalli.



