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4. oun s eifledr UL E(E) 60T, OlrSHleunls erfleor oTSlT UL & (F COTHET

B Elweubemnl uflfevencor CFILG QWESIGT Sicdbsns Sp&eeuTL 6T (PIeoTTd &6l

QUIGmHEOTWUIUL(H 6IToIT8)).

SOICwnesT eum.gFmr.3 s aNlemflébsiur_L o

o1 (palleomd seir

1. Whether the sale agreement dated 31.05.1989 and the time
extension agreement dated 28.06.1990 between the 1* defendant and
Vadivel is true and valid one ?

2. Whether the plaintiffs are entitled to the relief of specific
performance as prayed for ?

3. Whether plaintiffs are entitled to the relief of specific
performance as prayed for ?

4. Whether the plaintiffs are entitled to the relief of recovery of
sum of Rs.8,28,789/- from the defendants ?

5. Whether the settlement deed dated 18.11.2019 executed by the
1** defendant infavour of 2" defendant is valid one ?

6. Whether the plaintiffs are entitled to the relief of the
declaration that the settlement deed dated 18.11.2019 is null and valid ?

7. Whether the plaintiffs are entitled to the relief of permanent
injunction as prayed for ?

8. To what other reliefs ?

5) eunSlser sIUGL, SrevorLneng eundl SHpwsl. Sneonouiley eum.ETI W&

QS]&rrﬁ]éSasllluL(B SN  epoud  QUTEFNP.1  (PHOL QULEFT.D.22  UGDIWITCOT

R, eueThIS6T (GO Oul L eor. Slp. GnnesrHleiv Caailwil, cur.em.2 paea|b, SI1H. &.

OrSleunSleser HrOSleL SrevorL_mb
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smn_&wb SeflHSpeESIDmi  eredrmb, SHT ePoVLTHEeD NSHEHET PSS
Blepussord  @QFwwoul B Swouug  Osofleu@ssUul B SapESIng  eTedTm)
oSl
8. amfladr sroy dlomihs oupssdlebl Deui SOy aNESSHGS
RHTUTE Shp&6oTL reor @ 2 F&BHHloesrm whHmid 2 wi BHHloesrm esr Si
Wwlgeysemer Guh@asmer &’ _1q eumdl_Lmy.

I) Lala Durga Prasad and another
Vs.
Lala Deep Chand and others
AIR 1954 Supreme Court

37. The practice of the courts in India has not been uniform and three
distinct lines of thought emerge. (We are of course contining our attention
to a purchaser’s suit for specific performance). According to one point of
view, the proper form of decree is to declare the subsequent purchase void
as against the plaintift and direct conveyance by the vendor alone. A
second considers that both vendor and vendee should join, while a third
would Ilimit execution of the conveyance to the subsequent purchaser

alone.

40. First, we reach the position that the title to the property has validly
passed from the vendor and resides in the subsequent transferee. The sale
to him is not void but only voidable at the option of the earlier
“contractor”. As the title no longer rests in the vendor it would be illogical
from a conveyancing point of view to compel him to convey to the
plaintift unless steps are taken to re-vest the title in him either by
cancellation of the subsequent sale or by reconveyance from the
subsequent purchaser to him. We do not know of any case in which a
reconveyance to the vendor was ordered but Sulaiman, C.J adopted the

other course in Kali Charan Singh v. Janak Deo Singh AIR 1932 All 694.


https://www.casemine.com/judgement/in/56b49292607dba348f001576
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He directed cancellation of the subsequent sale and conveyance to the
plaintift by the vendor in accordance with the contract of sale of which the
plaintitf sought specitic performance. But though this sounds logical the
objection to it is that it might bring in its train complications between the
vendor and the subsequent purchaser. There may be covenants in the deed
between them which it would be inequitable to disturb by cancellation of

their deed. Accordingly, we do not think that is a desirable solution.

42. In our opinion, the proper form of decree is to direct specitic
pertormance of the contract between the vendor and the plaintiff and
direct the subsequent transferee to join in the conveyance so as to pass on
the title which resides in him to the plaintiff. He does not join in any
special covenants made between the plaintitt and his vendor; all he does 1s
to pass on his title to the plaintitf. This was the course followed by the
Calcutta High Court in Kafiladdin v. Samiraddin AIR 1931 Cal 67 and
appears to be the English practice. See Fry on Specitic Performance, 6th
Edn., p. 90, para 207; also Potter v. Sanders 67 ER 1057. We direct
accordingly.

ii)Chand Rani
Vs.

Kamal Rani

1993 AIR 1742
18. Having regard to the above submissions only two points require to be
considered by us.
(1) Whether time is the essence of the contract?
(2) Whether the first plaintiftf was ready and willing to perform the
contract?
19. It is a well-accepted principle that in the case of sale of immovable
property, time i1s never regarded as the essence of the contract. In fact,
there 1s a presumption against time being the essence of the contract. This

principle is not in any way difterent from that obtainable in England.


https://www.casemine.com/judgement/in/56e0f205607dba38965fa5b0
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Under the law of equity which governs the rights of the parties in the case
of specific performance of contract to sell real estate, law looks not at the
letter but at the substance of the agreement. It has to be ascertained
whether under the terms of the contract the parties named a specitic time
within which completion was to take place, really and in substance it was
intended that it should be completed within a reasonable time. An
intention to make time the essence of the contract must be expressed in
unequivocal language.55

20. We will now refer to the decisions of this Court. In Gomathinayagam
Pillai case (1967) 1 SCR 227, AIR 1967 SC 868 it was held at pages 231 to
233:

“... Section 55 of the Contract Act which deals with the consequences of

failure to perform an executory contract at or before the stipulated time
provides by the first paragraph:

‘When a party to a contract promises to do a certain thing at or before a
specified time, or certain things at or before specified times, and fails to do
any such thing at or before the specified time, the contract, or so much of
it as has not been performed, becomes voidable at the option of the
promisee if the intention of the parties was that time should be of the
essence of the contract.’

It is not merely because of specification of time at or before which the
thing to be done under the contract is promised to be done and default in
compliance therewith, that the other party may avoid the contract. Such
an option arises only if it is intended by the parties that time is of the
essence of the contract. Intention to make time of the essence, if expressed
in writing, must be in language which is unmistakable: it may also be
inferred from the nature of the property agreed to be sold, conduct of the
parties and the surrounding circumstances at or before the contract.
Specific performance of a contract will ordinarily be granted,
notwithstanding default in carrying out the contract within the specified

period, if having regard to the express stipulations of the parties, nature of


https://www.casemine.com/judgement/in/5609ab48e4b014971140c19e
https://www.casemine.com/judgement/in/5609ab48e4b014971140c19e
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the property and the surrounding circumstances, it is not inequitable to
grant the relief. If the contract relates to sale of immovable property, it
would normally be presumed that time was not of the essence of the
contract. Mere Incorporation in the written agreement of a clause
imposing penalty in case of default does not by itself evidence an intention

to make time of the essence. In Jamshed Khodaram Irani v. Burjorji

Dhunjibhai the Judicial Committee of the Privy Council observed that the
principle underlying Section 55 of the Contract Act did not difter from
those which obtained under the law of England as regards contracts for
sale of land. The Judicial Committee observed:

‘Under that law equity, which governs the rights of the parties in cases of
specific performance of contracts to sell real estate, looks not at the letter
but at the substance of the agreement in order to ascertain whether the
parties, notwithstanding that they named a specific time within which
completion was to take place, really and in substance intended more than
that it should take place within a reasonable time .... Their Lordships are
of opinion that this is the doctrine which the section of Indian Statute
adopts and embodies in reference to sales of land. It may be stated
concisely in the language used by Lord Cairns in Tilley v. Thomas (1867) 3
Ch App 61:

“The construction 1s, and must be, in equity the same as in a Court of law.
A Court of equity will indeed relieve against, and enforce, specific
performance, notwithstanding a tailure to keep the dates assigned by the
contract, either for completion, or for the steps towards completion, if it
can do justice between the parties, and it (as Lord Justice Turner said in
Roberts v. Berry (1853) 3 De GM &G 284) there is nothing in the ‘express
stipulations between the parties, the nature of the property, or the
surrounding circumstances’ which would make it inequitable to interfere
with and modity the legal right. This is what 1s meant, and all that is
meant, when it is said that in equity time is not of the essence of the

contract. Of the three grounds ... mentioned by Lord Justice Turner


https://www.casemine.com/judgement/in/56b49612607dba348f016736
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‘express stipulations’ requires no comment. The ‘nature of property’ is
illustrated by the case of reversions, mines, or trades. The ‘surrounding
circumstances’ must depend on the facts of each particular case.”

Their Lordships will add to the statement just quoted these observations.
The special jurisdiction of equity to disregard the letter of the contract in
ascertaining what the parties to the contract are to be taken as having
really and in substance intended as regards the time of its performance
may be excluded by any plainly expressed stipulation. But to have this
effect the language of the stipulation must show that the intention was to
make the rights of the parties depend on the observance of the time-Iimits
prescribed in a fashion which is unmistakable. The language will have this
etfect if it plainly excludes the notion that these time-limits were of merely
secondary importance in the bargain, and that to disregard them would be
to disregard nothing that lay as its foundation. ‘Prima facie, equity treats
the importance of such time-limits as being subordinate to the main
purpose of the parties, and it will enjoin specific performance
notwithstanding that from the point of view of a court of law the contract
has not been Iliterally performed by the plaintift as regards the time-limit
specified.”

25. From an analysis of the above case-law it is clear that in the case of
sale of immovable property there is no presumption as to time being the
essence of the contract. Even if it is not of the essence of the contract the
Court may infer that it is to be performed in a reasonable time if the
conditions are:

1. From the express terms of the contract;

2. from the nature of the property; and

3. from the surrounding circumstances, for example: the object of making

the contract.

ii))K.S. Vidhyanadam and others
Vs.

Vairavan
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AIR 1997 Supreme Court
10. It has been consistently held by the courts in India, following

certain early English decisions, that in the case of agreement of sale
relating to immovable property, time is not of the essence of the contract
unless specifically provided to that effect. The period of limitation
prescribed by the Limitation Act for filing a suit is three years. From these
two circumstances, it does not follow that any and every suit for specific
performance of the agreement (which does not provide specifically that
time is of the essence of the contract) should be decreed provided it is tiled
within the period of limitation notwithstanding the time-limits stipulated
in the agreement for doing one or the other thing by one or the other
party. That would amount to saying that the time-limits prescribed by the
parties in the agreement have no significance or value and that they mean
nothing. Would it be reasonable to say that because time is not made the
essence of the contract, the time-limit(s) specified in the agreement have no
relevance and can be ignored with impunity? It would also mean denying
the discretion vested in the court by both Sections 10 and 20. As held by a
Constitution Bench of this Court in Chand Rani v. Kamal Rani (1993) 1
SCC519:

13

... It is clear that in the case of sale of immovable property there is no

presumption as to time being the essence of the contract. Even if it is not
of the essence of the contract, the Court may infer that it is to be
performed in a reasonable time if the conditions are (evident?): (1) from
the express terms of the contract; (2) from the nature of the property; and
(3) from the surrounding circumstances, for example, the object of making

the contract.”

iv) P. Ramasubbamma
Vs.
V. Vijayalakshmi

2022 INSC 413
4. Feeling aggrieved and dissatistied with the judgment and decree


https://www.casemine.com/judgement/in/5609ac7be4b014971140f043
https://www.casemine.com/judgement/in/5609ac7be4b014971140f043
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passed by the learned trial court, the original Defendants 3 and 4 only
preterred an appeal before the High Court. By the impugned judgment
and order 2021 SCC OnlLine Kar 14104, the High Court has allowed the
said appeal and has quashed and set aside the decree passed by the learned

trial court mainly relying upon and considering Section 20 of the Specitic
Relief Act. The High Court has also observed that as there was no prayer
or a particular relief to declare that the sale deed in favour of Defendants 3
and 4 is null and void and not binding on the plaintiff and Defendant 1,
such a relief could not have been granted by the learned trial court.
Feeling aggrieved and dissatisfied with the impugned judgment and order
2021 SCC OnLine Kar 14104 passed by the High Court, the plaintitf
preferred the present appeal.

5.4. It 1s further submitted that the High Court has also not properly
appreciated the fact that the transactions between Detendant 2 and
Defendants 3 to 4 were sham transactions, which were by Defendant 2 in
favour of his own sisters-in-law. It is submitted that even the sale
consideration in the transaction between Defendant 2 and Defendants 3 to
4 was alleged to have been paid by cash and that too, a huge sum of Rs 26
lakhs was alleged to have been paid by cash. It is submitted that in any
case Defendants 3 and 4 never stepped into the witness box.

9. Considering the fact that original Defendant 1—vendor original
owner admitted the execution of agreement to sell dated 12-4-2005 and
even admitted the receipt of substantial advance sale consideration, the
learned trial court decreed the suit for specific performance of agreement
to sell dated 12-4-2005. Once the execution of agreement to sell and the
payment/receipt of advance substantial sale consideration was admitted by
the vendor, thereafter nothing further was required to be proved by the
plaintiff vendee. Therefore, as such the learned trial court rightly decreed
the suit for specitic performance of agreement to sell. The High Court was
not required to go into the aspect of the execution of the agreement to sell

and the payment/receipt of substantial advance sale consideration, once


https://www.casemine.com/judgement/in/6133d70a9fca195e8240daa5#p_57
https://www.casemine.com/judgement/in/6133d70a9fca195e8240daa5#p_57
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the vendor had specifically admitted the execution of the agreement to sell
and receipt of the advance sale consideration; thereafter no further
evidence and/or proot was required.

11. Therefore, specific issues were framed on sale deeds dated 3-5-
2010 executed by original Detendant 2 in tavour of Defendants 3 and 4. In
that view of the matter, the High Court has erred in setting aside the
decree passed by the learned trial court by observing that as there was no
specific reliet/prayer of cancellation of sale deeds dated 3-5-2010 executed
by original Defendant 2 in tavour of Defendants 3 and 4, therefore, the
learned trial court could not have passed the decree that the said sale deeds
are not binding on Defendant 1 and the plaintiff.

v)Shingara Singh
Vs.
Daljit Singh and another

2024 INSC 770
5. In the Trial Court plaintitf examined himselt as PW-2, Deed

Writer/ Kulwant Singh as PW-1, Jasjit Singh as PW-3 whereas defendants
examined Kirpan Singh as DW 1, Shangara Singh as DW 2, B.M. Sehgal
as DW 3 and Subhash Chander as DW 4. The Trial Court vide its
judgment dated 27.04.2007 held that the plaintift has proved the
agreement to sell wherein defendant no. 2 has failed to prove that the
agreement 1s a result of fraud and fabricated document. However, the
Trial Court denied the decree for specific performance on the ground that
since defendant no. 2 is the owner in possession of the suit land upon
execution of the sale deed dated 08.01.1993, defendant no. 1 has left with
no right or title of the suit land. Thus, he is unable to execute the sale deed
in favour of the plaintiff and moreover the plaintiff and defendant no. 1
are close relative. The Trial Court also held that the plaintiff was ready
and willing to perform his part of the contract. It was also held that
defendant no. 2 is a bona fide purchaser as he was not having any
knowledge about the agreement to sell between the plaintift and defendant

no. 1. The Trial Court eventually dismissed the suit in respect of the
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specific performance but allowed the alternative prayer for recovery of Rs.
40,000/- with interest @ 12% per annum.
11. In Usha Sinha v. Dina Ram?2 this Court held that the doctrine

of lis pendens applies to an alienation during the pendency of the suit

whether such alienees had or had no notice of the pending proceedings.
The following has been held I paras 18 & 23:

"18. Before one-and-half century, in Bellamy v. Sabine [(1857) 1 De G
& J 566 : 44 ER 842] , Lord Cranworth, L.C. proclaimed that where a
litigation 1s pending between a plaintiff and a defendant as to the right to a
particular estate, the necessities of mankind require that the decision of the
court in the suit shall be binding not only on the litigating parties, but also
on those who derive title under them by alienations made pending the suit,
whether such alienees had or had not notice of the pending proceedings. If
this were not so, there could be no certainty that the litigation would ever

come to an end.
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