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IN THE COURT OF DISTRICT MUNSIF
BODINAYAKANUR.

Present : Thiru.A.Mohamed Hashim, B.A.,B.L.,
District Munsif, Bodinayakanur.

Monday, the 30" day of March 2026.

0.S.No.117/2023 and O.S.No.154/2023
CNR No.TNTH12-000137-2023 and CNR No.TNTH12-000154-2023

0OS.No.117/2023

Vinothamani .... Plaintiff

-Vs -

1. Ashok Kumar

2. The President,
Dombucherry Village Panchayat.

3. The Block Development Officer,
Bodinayakanur.

4. The Village Administrative Officer,

Dombuchery.

5. The Tahsildar,

Bodinayakanur.

6. The District Collector,

Theni. ....Defendants
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OS.No.154/2023
Ashok Kumar .... Plaintiff
-Vs -
1. Vinothamani
2. The Tahsildar,
Bodinayakanur
3. The Revenue Divisional Officer,
Uthamapalayam
4. The District Collector,
Theni. ....Defendants

The suit O.S. No: 117/2023 is taken on file on 10.02.2023 and O.S.No:
154/2023 was taken on file on 03.08.2023 and both suits were coming on
17.02.2026 before me for final hearing, in the presence of Mr.S.Selvan, learned
Advocate for the plaintiff in O.S.No: 117/2023 and for 1* defendant in O.S.No:
154/2023 and in the presence of Mr.P.Rajmohan, Learned Advocate for the 1*
defendant in O.S.No: 117/2023 and for plaintiff in O.S.No: 154/2023 and in the
presence of Mr. K.S.N.Shivamani, Learned Government Pleader for defendants 2

to 6 in O.S.No: 117/2023 and defendants 2 to 4 in O.S.No: 154/2023. Upon
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hearing arguments on either side, perusing the case records and having stood over

for consideration till this day, this court hereby delivered the following.

COMMON JUDGMENT

1. Suit properties in O.S.No:117/2023:-

The 1st item of the suit property, measuring 83 square metres, together
with the house constructed thereon, comprised in New Survey No.367/58 (Old
Survey No0.226/2P) of Dombucherry Village, lies within the territorial
jurisdiction of this Court. The 2nd item of the suit property is a Government
public pathway comprised in Survey No.367/35, situated on the northern side of

the 1st item of the suit property.

2. Suit properties in O.S.No0:154/2023:-

The 1st item of the suit property is comprised in Survey Nos.367/35 and
367/36 and is shown as ABCDEFGKIJHIA in the rough sketch appended to the
plaint, which forms part and parcel of the plaint. The 2nd item of the suit
property is comprised in Survey No.367/35, having an extent measuring East—

West 5.5 metres, North—South 2.2 metres on the eastern side and 3.7 metres on
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the western side. The 3rd item of the suit property is comprised in Survey

No.367/35 and is alleged to have been encroached upon by the defendant.

3. Prayer in O.S.No:117/2023:-

a) To declare that the 2nd item of the suit property is a Government public
pathway and consequently to grant a permanent injunction restraining the 1st
defendant from in any manner interfering with the plaintiff’s peaceful possession
and enjoyment of the said pathway.

b) To grant a mandatory injunction directing the 1st defendant to remove
the encroachment made in the 2nd item of the suit property and to pay the costs

of the suit.

4. Prayer in O.S.No: 154/2023:-

a) To declare that the plaintiff is the owner of the 2nd item of the suit
property, which forms part of the 1st item of the suit property, and consequently
to grant a permanent injunction restraining the 1st defendant from in any manner

interfering with the plaintiff’s peaceful possession and enjoyment of the suit

property.
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b) To grant a mandatory injunction directing the 1st defendant to remove
the encroachment made in the 3rd item of the suit property and to pay the costs of

the suit.

S. The case of the plaintiff in O.S.No0:117/2023 in brief:-

1) The 1st item of the suit property originally belonged to the plaintiff’s
mother, Kathariammal (@ Thangammal, as ancestral property. Thereafter, she was
granted Manaivari Patta No.139 by the Tahsildar, Bodinayakanur. The said
Kathariammal (@ Thangammal died on 13.06.2013, leaving behind her legal
heirs, namely Vivekananthan, late Kalavathi, Vijaya, Vinothamani (plaintiff) and
Manoharan. In the oral partition effected among the legal heirs, the Ist item of
the suit property was allotted to the share of the plaintiff. The plaintiff was
employed at Tiruppur and returned to his native place in May 2022 with an
intention to construct a house in the 1st item of the suit property. He applied for
survey, and on 13.06.2022, when the surveyor inspected the property, the plaintiff
came to know that the Ist defendant had encroached upon the Government

pathway comprised in Survey No.367/35, which is the 2nd item of the suit

property.
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i1) A rough sketch has been appended to the plaint, wherein the plaintiff’s
property is shown as “P1”, the cattle shed situated behind the house of the
plaintiff is shown as “P2”, the property of the 1st defendant is shown as “D”, and
the Government pathway is shown as “X”. The said pathway is the only access to
the cattle shed situated at the rear side of the 1st item of the suit property. The 1st
defendant refused to remove the encroachment made by him in the pathway and,
with an intention to prevent the plaintiff from putting up construction, issued a
legal notice dated 25.08.2022 with false allegations as if the plaintiff had
encroached upon the property. The 1st defendant is interfering with the plaintiff’s
peaceful possession and enjoyment of the 2nd item of the suit property. The 1st
defendant again issued a notice dated 13.05.2023 containing false averments and
also gave a complaint before the Palanichettipatti Police Station, upon which the
police advised both parties to conduct a resurvey. The plaintift, in turn, issued a
legal notice dated 31.05.2023 calling upon the Ist defendant to remove the
encroachment made in the 2nd item of the suit property. As the Ist defendant
failed to comply with the same, the present suit has been filed seeking a
declaration that the 2nd item of the suit property is a Government pathway and

for a mandatory injunction directing removal of the encroachment made therein.
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6. The case of the 1* defendant in O.S.No:117/2023 in brief:-

1) All the averments contained in the plaint are false and are denied. The
description of the 1st and 2nd items of the suit property is vague and incomplete.
The plaintiff has not furnished the measurements, including length and breadth,
of either the 1st item or the 2nd item of the suit property, and on that ground
alone, the suit is liable to be dismissed. Further, the plaintiff has not specified the
dimensions of the alleged compound wall sought to be demolished by way of
mandatory injunction.The plaintiff has not produced any valid title documents,
except patta, and even in the patta, no measurements are mentioned. Hence, the
suit is liable to be dismissed.The construction put up by the predecessor of the 1st
defendant in the 2nd item of the suit property was made prior to the year 2000.
Therefore, the present suit is barred by limitation. The allegation that the plaintiff
caused a survey on 13.06.2022 is false. The construction in the 2nd item was
made in the year 2000 to the knowledge of the plaintiff and her predecessor, and
no objection was raised at that time.Neither the plaintiff nor defendants 2 to 6
have any right, title, or interest over the 2nd item of the suit property. The 1st

defendant has already filed a suit in O.S.No.154 of 2023 against the plaintiff and
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Government officials seeking declaration in respect of the 2nd item of the suit
property.

i1) Originally, the property comprised in Survey No.337/36, including the
present 2nd item of the suit property, belonged to Kaetchammal, wife of Perumal
Goundar. She had two sons, namely Kathariyagoundar and Suruliyandigoundar.
The said Kathariyagoundar and his wife Verrumariyammal had two sons, namely
Nanthagopal and Gunalan. Kaetchammal executed a gift settlement deed dated
01.04.1961 (Document No0.1970 of 1961) in favour of the minors Nanthagopal
and Gunalan, represented by their guardian Verrumariyammal, conveying half
share in the property. She also executed a gift settlement deed in favour of
Ramaraj, son of Suruliyandigoundar, in respect of the remaining half share.
Thereafter, the said Ramaraj executed a sale deed dated 11.07.1966 in favour of
Nanthagopal and Gunalan, thereby making them the absolute owners of the entire
property. The northern portion of the property was used as a residential house,
while the southern portion, which corresponds to the present 2nd item of the suit
property, was used as a corn storage pit (Ggmena@fl). The said pit was closed in
the year 2000, and the predecessor of the 1st defendant constructed a compound

wall therein. The 1st defendant purchased the share of Gunalan under a registered



[w]

=

OE40]
1=
enE

sale deed dated 16.05.2015, and the remaining share was settled in his favour by
his father, Nanthagopal, by way of a gift deed. The classification of the 2nd item
of the suit property as a pathway in Survey No.367/35 is erroneous and arose
during the Natham survey. The 1st defendant has submitted a representation
before the Revenue Divisional Officer, Uthamapalayam, seeking correction of the
said classification, and the same is pending. The Advocate Commissioner
appointed in this case has clearly noted the encroachment made by the plaintiff in

the suit property. Hence, the suit is liable to be dismissed.

7. The case of the 2 to 6 defendants in O.S.No:117/2023 in brief:-

The Survey No.367/35 has been classified as a street in the revenue
records. The surveyor, upon measurement of the property comprised in the said
survey number, has submitted a report confirming its classification as a pathway.
It is further reported that the plaintiff has encroached upon an extent of 0.00.02
hectares in the said street, and the 1st defendant has encroached upon an extent of
0.00.03 hectares by putting up a compound wall. The plaintiff has also
constructed a staircase encroaching upon the said street, and the 1st defendant has
likewise constructed a compound wall and staircase by encroaching upon the

same. The property comprised in Survey No.367/35 is a Government street, and
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neither the plaintiff nor the 1st defendant has any manner of right over the same.
The defendants 2 to 6, being the competent authorities, are empowered to remove
the encroachments made by both the plaintiff and the Ist defendant in the

Government pathway. Hence, the suit is liable to be dismissed.

8. The case of the plaintiff in O.S.No:154/2023:-

1) A rough sketch has been appended to the plaint and the same shall be read as
forming part and parcel of the plaint. In the said sketch, the portion marked as
ABCDEFGKIJHI represents the 1st item of the suit property. The said property
originally belonged to Kaetchammal, wife of Perumal Goundar. She had two
sons, namely Kathiriyagoundar and  Suruliyandigoundar. The said
Kathiriyagoundar and his wife Verumariyammal had two sons, namely
Nanthagopal and Gunalan @ Perumal. The said Kaetchammal owned the suit
property as well as other properties. She executed a gift settlement deed dated
01.04.1961 (Document No.1170 of 1961) in favour of her grandsons, namely
Nanthagopal and Gunalan (@ Perumal, represented by their guardian
Verumariyammal, whereby half share in the Ist item of the suit property was

conveyed to them. The remaining half share was settled in favour of Ramaraju,
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son of Suruliyandigoundar. Thereafter, the said Ramaraju executed a sale deed in
favour of Nanthagopal and Gunalan in the year 1966, thereby making them
absolute owners of the entire property.

i1) The northern portion of the 1st item of the suit property has been in use
as a residential house, while the southern portion has been used as a corn storage
pit (Gamens@Pl). The predecessor of the plaintiff constructed a compound wall in
the said southern portion in the year 2000, which is depicted as “GK” in the
rough sketch. During the Natham settlement scheme, the said southern portion of
the 1st item of the suit property was erroneously classified as a street in the
revenue records.Subsequently, the plaintiff, his father Nanthagopal, and Gunalan
entered into a partition deed dated 22.01.2008, under which the eastern portion
was allotted to Gunalan. The plaintiff purchased the said portion from Gunalan
under a sale deed dated 16.05.2012, and the remaining share was settled in his

favour by his father Nanthagopal by way of a gift deed.

111) The 2nd item of the suit property, which forms part of the 1st item, has
been encroached upon by the 1st defendant. The property of the 1st defendant is
situated on the southern side of the suit property. As a result of such

encroachment, the north—south measurement of the 2nd item has been reduced to
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about 1.4 metres as against the original extent of 2.2 metres.The predecessor of
the plaintiff had already constructed a compound wall in the 2nd item of the suit
property in the year 2000. The plaintiff came to know about the erroneous
classification of the 2nd item as a street in the revenue records only in September
2022. In this regard, the plaintiff’s father, Nanthagopal, submitted a
representation dated 12.09.2022 before the 3rd defendant.The 2nd item of the suit
property has been in the exclusive possession and enjoyment of the plaintiff and
his predecessors. The plaintiff’s father issued a legal notice dated 25.08.2022 to
the Ist defendant, and despite receipt of the same, no reply was sent. The 1st
defendant commenced construction of a house in the property situated to the
south of the 2nd item in November 2022. During such construction, the 1st
defendant encroached upon the 2nd item of the suit property and damaged the
compound wall marked as “GK” in the rough sketch on 18.05.2023. A complaint
was lodged before the Palanichettipatti Police Station in this regard. A further
legal notice dated 18.05.2023 was issued to the 1st defendant, to which a reply
dated 31.05.2023 was sent containing false averments. The 1st defendant has

encroached upon the 2nd item of the suit property to an extent of 0.5 metres on
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the western side. The 1st defendant has also filed O.S.No.117 of 2023 with false

averments. Hence, the present suit.

9. The case of the 1* defendant in O.S.No0:154/2023 brief :-

All the averments stated in the plaint are false and are denied. The plaintiff
has no manner of right, title, or interest over the suit property. In the partition
deed dated 22.01.2008 executed between the plaintift’s father, Nanthagopal, and
his brother Gunalan, the ‘A’ Schedule property allotted to Nanthagopal is
described as measuring East—West 437 feet, with North—South extent of 27 feet
on the western side and 22 feet on the eastern side, having a total extent of 1076%
square feet. The southern boundary of the said property is described as an East—
West pathway. In the ‘B’ Schedule property allotted to Gunalan, the
measurements are given as East—West 45 feet on the northern side and 41 feet on
the southern side, with North—South extent of 22 feet on both the western and
eastern sides, and a total extent of 946 square feet. The southern boundary is
described as Thangammal Vagaiyara Manai. The plaintift’s father executed a gift
settlement deed dated 23.01.2009 in favour of the plaintiff, and Gunalan executed
a sale deed dated 16.05.2012 in favour of the plaintiff. In both the said

documents, the 2nd and 3rd items of the suit property do not find place. Hence,
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the plaintiff cannot claim any right over the 2nd and 3rd items of the suit
property. The plaintiff has suppressed material facts and has filed the present suit
with ulterior motives. The learned Advocate Commissioner, in his report, has
clearly stated that the plaintiff is not entitled to the suit property. The plaintiff
cannot claim any right by encroaching upon the property and putting up
construction, including a compound wall, in property that does not belong to him.

Hence, the suit is liable to be dismissed.

10._ The case of the defendants 2 to 4 in O.S.No:154/2023:-

The Survey No.367/35 has been classified as a street in the revenue
records. The surveyor, upon measurement of the property comprised in the said
survey number, has submitted a report confirming that it is a pathway. It is further
stated that the 1st defendant has encroached upon an extent of 0.00.02 hectares in
the said street, and the plaintiff has encroached upon an extent of 0.00.03 hectares
by putting up a compound wall. The Ist defendant has also constructed a
staircase encroaching upon the said street, and the plaintifft has likewise
constructed a compound wall and staircase by encroaching upon the same. The
property comprised in Survey No.367/35 is a Government street, and neither the

plaintiff nor the 1st defendant has any manner of right over the same. The



1=
i [E]
OE40]

7

(=133 [s]
<2
i nm]

i

15

defendants 2 to 4 being the competent authorities, are empowered to remove the
encroachments made by both the plaintiff and the 1st defendant in the
Government pathway. Hence, the suit is liable to be dismissed.

11. Issues framed in O.S.No:117/2023:-

This Court framed the following issues after perusing the pleading on
09.06.2025:-

1) Whether the 2nd item of the suit property is a public pathway ?

i1)Whether the description of 2nd item of suit property is sufficient to

identify it?

111) Whether the plaintiff is entitled to the relief of declaration as prayed

for?

iv) Whether the 1% defendant has encroached the 2™ item of the suit
property

v) Whether the plaintiff is entitled to the relief of mandatory injunction as
prayed for?

vi)Whether the plaintiff is entitled to the relief of permanent injunction as

prayed for?
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vii)To what other relief the parties are entitled to?

12. Issues framed in O.S.No: 154/2023

Upon perusing the pleadings, this Court framed the following issues on

09.06.2025:-
1) Whether the plaintift is having title over the entire suit properties?
ii) Whether the 1% defendant has encroached the 3™ item of suit property ?

ii1) Whether the plaintiff is entitled to the relief of declaration and

mandatory injunction as prayed For?

1v) Whether the plaintift is entitled to the relief of mandatory injunction as

prayed for?
v) To what other reliefs the parties are entitled to ?

13. By order dated 30.06.2025, this Court directed that the suits in
0.S.No.117 of 2023 and O.S.No.154 of 2023 be tried jointly, as the dispute in
both the suits pertains to the very same suit property. Since O.S.No.117 of 2023
was instituted earlier, it was taken as the lead case, and the evidence was

recorded therein.
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14. In order to prove the case of the plaintiff, the plaintiff was examined as
PWI1 and Exs.Al to A12 were marked through her. Exs.C1 to C4 were also

marked through her.

15. In order to prove the case of the 1st defendant, the 1st defendant was
examined as DW1 and Exs.B1 to B18 were marked through him. During the
cross-examination of DWI1, Ex.A13 was marked. No oral or documentary

evidence was adduced on the side of defendants 2 to 6.

16. Discussion and reasoning in O.S.No: 117/2023:-

1) As all the issues arising in O.S.No.117 of 2023 are interconnected, they

are taken up together for consideration.

i1) In this part, the parties are referred to as per their rank in
0.S.No.117/2023, wherein the plaintiff in the said suit is referred to as the
plaintift and the defendants therein are referred to as the defendants, for the sake
of convenience and clarity.

111) The learned counsel for the plaintiff reiterated the averments set out in
the plaint and submitted that Survey No.367/35 has been classified as a street in

the revenue records. He would further submit that the 1st defendant, in his sale
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deed and gift settlement deed, has specifically admitted the same. Therefore,
according to him, the 2nd item of the suit property is a pathway. He would also
contend that the learned Advocate Commissioner, in his report, has categorically
stated that the 1st defendant has encroached upon the property. It is further
submitted that the relief of mandatory injunction is well within limitation, as the
suit has been filed within three years from the date of knowledge of the alleged
encroachment. He would add that the Ist defendant has not produced any
material to show that the alleged encroachment was made with the knowledge of

the plaintiff at an earlier point of time.

iv) Per contra, the learned counsel for the defendants reiterated the
averments set out in the written statement and submitted that the present suit is
hopelessly barred by limitation, as the plaintiff has not filed the suit within the
prescribed period. He placed reliance on the decision of the Hon’ble Supreme
Court in Nazir Mohammed v. J. Kamala [ AIR 2020 SC 4321] to contend that,
in a suit seeking mandatory injunction, the plaintiff must specifically plead and
prove the date of encroachment. According to him, the plaintiff has failed to
mention the date of the alleged encroachment. He would further submit that title

documents prevail over revenue records, and the plaintiff cannot take advantage
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of any error in the revenue entries. He also contended that, even prior to the
Natham Settlement Scheme, the 2nd item of the suit property belonged to the
predecessor-in-title of the Ist defendant, and its classification as a street in the

revenue records is erroneous, which cannot confer any right upon the plaintiff.

v) The learned Government Pleader appearing for defendants 2 to 6
submitted that the 2nd item of the suit property has been classified as a public
street in the revenue records and that the said defendants are empowered to

remove the encroachments made by both parties.

vi) This Court has considered the rival submissions and perused the

materials available on record.

vii) On perusal of the records, it is seen that the Ist item of the suit
property was assigned to the plaintiff’s mother Kathiriyammal @ Thangammal
and patta (Ex.A2) dated 25.04.1996 was issued in her favour in respect of the Ist
item of the suit property. The house tax receipt (Ex.A4) stands in the name of
Kathiriyammal, the water tax receipt (Ex.AS5) and the electricity bill (Ex.A6)
stand in the name of Thangammal. Thangammal died on 13.06.2013 as evidenced

by the death certificate (Ex.A7). The Tahsildar has issued a certificate (Ex.AS)
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stating that the 1st item of the suit property was surveyed by the surveyor on
13.06.2021. The Ist defendant issued a legal notice to the plaintiff on 25.08.2022
and thereafter another legal notice (Ex.A10) dated 13.05.2023, for which the
plaintiff issued a reply notice (Ex.A11) dated 31.05.2023.

viil) The Ist defendant has also filed two rough sketches (Ex.B1) and
(Ex.B2). On perusal of the said rough sketches, no measurements have been
mentioned therein. In the gift settlement deed (Ex.B3), Kaetchammal executed
the settlement deed in favour of the minors Nanthagopal and Gunalan @
Perumal, represented by their mother and guardian Verrumarriyammal. In the
said document, the property has been described in two blocks. The extent of the
Ist block situated on the northern side is mentioned as east-west 27" Kajam and
south-north 9 Kajam, whereas the 2nd block situated on the southern side is
mentioned as east-west 6 Kajam and south-north 4 Kajam. The undivided half
share in the above said property alone has been gifted under the said document.
Both the learned counsel appearing for the plaintiff and the 1st defendant would
submit that though 1 Kajam is generally understood as 3 x 3 feet, namely 9
square feet, the Kajam referred to in the settlement deed (Ex.B3) has been used as

equivalent to 3 feet. A sale deed (Ex.B4) dated in the year 1966 has been entered
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into between Ramaraj Goundar and Saraswathi @ Veeruchinnammal,
whereunder it is recited that the remaining half share, apart from the half share
conveyed under the settlement deed (Ex.B3), ancestrally belonged to Ramaraj
Goundar and that he had earlier executed a settlement deed in favour of
Saraswathi (@  Veeruchinnammal and subsequently Saraswathi @
Veeruchinnammal had reconveyed the same to Ramaraj Goundar for valuable
consideration. The 1st defendant would claim that the half share conveyed under
the sale deed (Ex.B4) was purchased by his predecessor-in-title. However, the
1st defendant has failed to state the lineage or trace the chain of title either in the
written statement filed in the present suit or in the plaint filed in

0O.S.No.154/2023.

ix) The 1* defendant’s father Nanthagopal and his brotherGunalan @
Perumal have entered into a registered partition deed (Ex.B5) on 22.01.2008,
whereunder the ‘A’ Schedule property was allotted to the share of Nanthagopal
and the ‘B’ Schedule property was allotted to the share of Gunalan @ Perumal.

The property described in the ‘A’ Schedule is as follows:-

" Bblev 16ug punTesT K.bbsGsmumey &66T uN&LNES oL [HE)

@&nerEnBd "A" OFIq1Y 60 OFTSHE Sleurib:-
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Cseofl wreu’ L b, Gumqpmubssyni smepist, uflugerd usley
e’ L b, Gumgpmusseyri emiuslensd, @Lmbysd@sfl Slymoib,
3 eami(y, edpmusi Gsnellev O&IHeIeH, BEHHD &FF6ey HOUIT
226/2 6v 2_éitern  emeotull_g SHlev G US&(LpoiTeIr

wemenilL_& &l (@& HT6T(E Lomev:

(Hpds®) - 8speor  "B" @&y ev  K@eoomerer  uns
emeorullL_Lb.

(@O5H®) -  SHpGwes utems.

(Guph®) - O&HTRIL 60 Fibhg.

(U&®) - 86007 600T60T OVFL_Lq WMT 6)6mELITIT LD 6O GOT.

Sbhwredlev HlpBwev g 43-1/2 , OG6sTEUL6L Gueoyrd Dig
27, BHUTd g 22 &@& &I 1076-2/4 2 _drerm emeorudlL_(pib,
@sHEGU uMiss oudl HeoL urtems unsSlwph Caibgl. Guwbulg
@&nsSlesr wSIY eHUMD.37,900/-. Gohuly &L G&lev &L 1g1 1b
oI &ILD S 6L6m6V. Guhuiq &S5 iT FiGeuty uLg
ul_Lm pouf 1359 &@&, B T &FiGeu mbulr 367/36 6v Gueuymid
2 _6ITong)).

H&s A" @QFqued  QEnsSledst wSly  errumi.37,900/-"
x) The property described in ‘B’ Schedule is as follows:-

"(blev 2 eugl BumTeoT K.(&H60oTmemedT &HedT UNSLONSG oL [ha)

@&meiT(epd "B" GFLq )6 ©&TsHE 6Sleurd )
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Cseofl wreu’ L b, Gumqpmusseyni smepst, uflugerd usley
ey’ L b, Gumgpmusseyri emiusleusd, @Lmbyd@sfl Slymoib,
3 aug eumi@, eSlpmusi Gasrelley @& mHedlev, HEHSD &FFGey HDUF
226/26v 2 _eiTem

wemeonilLGlev HlpdGHU usspeTer Wwenenil_SS5HE HTEOTS

LDIT6V: -

(Hpse) - uneY O&FL_Lq WM eIEHSWITT WememullL (b

(@QsH©®&) - SHIGIDIOTEIT UEMHESWITIT LD GHEOT.

(Cohw) - 856or "A" @F191) 60 K BiHsEsmumey uns
emeotudl_tb

(UL&®) - 856001 600T60T O\&FL™_Lq WIMT 62608 WITIT LD6DY6OT.

Sbhwredley SlpGuwevr aILyTd SiIg 45, OFH6TUTD Sig 41,
@seTauL_cv Gueuyrd g 22, S PYTD Dig 22 &@ &FHING 946
2 oitom  wemeonYlL(pb  Gaihg. Gwhug GensHer wSHloy
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x1) According to the 1st defendant, the total east-west measurement of both
the blocks mentioned in the settlement deed (Ex.B3) is 100%2 feet and the total
south-north measurement is 39 feet. The northern block measures east-west 822
feet and south-north 27 feet, whereas the southern block measures east-west 18
feet and south-north 12 feet.However, on a careful perusal of the partition deed
(Ex.BS), it is seen that the western portion was allotted to the share of
Nanthagopal as ‘A’ Schedule property and the eastern portion was allotted to the
share of Gunalan (@ Perumal as ‘B’ Schedule property. The ‘A’ Schedule property
measures east-west 43% feet and south-north 27 feet on the western side and 22
feet on the eastern side. The ‘B’ Schedule property measures east-west 45 feet on
the northern side and 41 feet on the southern side and south-north 22 feet.
Therefore, the total east-west measurement available under the partition deed
(Ex.B5) comes only to 882 feet on the northern side and 84" feet on the
southern side. Likewise, the south-north measurement found in the partition deed
varies only between 22 feet and 27 feet as against 39 feet now claimed by the 1st
defendant.

xi1) Thus, though the 1st defendant would claim that the property originally

measured 100% feet east-west and 39 feet south-north, admittedly only 88)2 feet
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east-west and 22 to 27 feet south-north has been partitioned between
Nanthagopal and Gunalan @ Perumal under the partition deed (Ex.B5). During
the cross-examination, the 1st defendant (DW1) has also admitted the same and
would state that the partition deed (Ex.B5) was drafted in consonance with the
revenue records. Even assuming that the partition deed was drafted based upon
the revenue records, the father of the 1st defendant namely Nanthagopal and his
paternal uncle Gunalan @ Perumal were fully aware that the revenue records
reflected only 88 feet east-west and 22 to 27 feet south-north and not 100%2 feet
east-west and 39 feet south-north as now claimed by the 1st defendant. Despite
the same, they had not taken any steps whatsoever either to rectify the revenue

records or to correct the alleged discrepancy in measurements.

xii1) Subsequently, the father of the 1st defendant namely Nanthagopal has
executed a registered settlement deed (Ex.B6) in favour of the 1st defendant on
23.01.2008, whereunder he has conveyed the ‘A’ Schedule property allotted to
him under the partition deed (Ex.B5). A perusal of the property description found
in the settlement deed (Ex.B6) shows that the measurements and boundaries are
identical to the measurements found in the partition deed (Ex.B5). Likewise,

under the sale deed (Ex.B7), the paternal uncle of the 1st defendant namely
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Gunalan (@ Perumal has conveyed the ‘B’ Schedule property allotted to him
under the partition deed (Ex.B5) in favour of the 1st defendant. Even in the said
sale deed, the measurements mentioned are the very same measurements found in
the partition deed (Ex.BS5).

xiv) Therefore, from the partition deed (Ex.B5) entered into between the
predecessors-in-title of the 1st defendant, the settlement deed (Ex.B6) executed in
favour of the 1st defendant and the sale deed (Ex.B7) executed in his favour, it is
abundantly clear that the total east-west extent conveyed under the said
documents is only 88)2 feet and not 100': feet. Likewise, the south-north
measurement conveyed under the said documents varies only between 22 feet
and 27 feet and not 39 feet as now claimed by the 1st defendant. However, in the
plaint filed by the 1st defendant in O.S.No.154/2023, he has claimed right over
100% feet east-west and 39 feet south-north by placing reliance upon the earlier

settlement deed (Ex.B3).

xv) The learned counsel appearing for the 1st defendant would contend that
the revenue records and FMB sketch cannot override the registered instruments
namely the settlement deed (Ex.B3) and the sale deed (Ex.B4) and that the

discrepancy in measurements had occurred only during the natham survey. It is
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the further contention of the 1st defendant that his father Nanthagopal had
submitted a representation dated 12.09.2022 before the Revenue Divisional
Officer seeking rectification of the FMB sketch and revenue records in
consonance with the settlement deed (Ex.B3). This Court is unable to accept the
said contention. Though it is true that revenue records by themselves do not
confer title and registered title deeds ordinarily prevail over revenue entries, the
present case cannot be decided solely on the basis of the revenue records. The
subsequent conduct of the 1st defendant and his predecessors-in-title assumes
considerable significance.

xvi) Admittedly, the predecessors of the 1st defendant namely Nanthagopal
and Gunalan @ Perumal were parties to the partition deed (Ex.B5). Under the
said partition deed, they have consciously partitioned only an extent measuring
884 feet east-west with south-north measurements varying between 22 feet and
27 feet. Thereafter, the very same measurements have been reiterated in the
settlement deed (Ex.B6) executed by Nanthagopal in favour of the 1st defendant
and in the sale deed (Ex.B7) executed by Gunalan (@ Perumal in favour of the 1st
defendant. At no point of time did they either reserve any excess extent or

describe the property as measuring 100" feet east-west and 39 feet south-north.
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It is reasonable to expect from a prudent man that if the revenue records reflected
incorrect measurements contrary to the parent title deeds, he would immediately
take effective steps to rectify the same before the competent authorities. Further,
he would never voluntarily accept the alleged erroneous measurements in
subsequent registered instruments executed by him. However, in the present case,
the predecessors of the Ist defendant, despite being fully aware of the
measurements reflected in the revenue records, have repeatedly accepted and

acted upon the same in the subsequent registered transactions.

xvil) Therefore, if the case of the 1st defendant rested solely upon the
settlement deed (Ex.B3), this Court might have been inclined to place reliance
upon the parent title deed. However, the subsequent partition deed (Ex.BS5),
settlement deed (Ex.B6) and sale deed (Ex.B7) clearly show that the predecessors
of the 1st defendant themselves had accepted only the reduced extent reflected in
the revenue records. In such circumstances, the 1st defendant cannot now
disregard the subsequent registered transactions and claim a larger extent solely
based upon the earlier settlement deed (Ex.B3). Hence, this Court is of the

considered view that the 1st defendant cannot claim any right, title or interest
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beyond the extent conveyed under the settlement deed (Ex.B6) and the sale deed

(Ex.B7).

xviii) This Court has appointed an Advocate Commissioner and the learned
Advocate Commissioner has filed his report before this Court on 23.07.2024.
Though the plaintiff has filed his written objections to the said report, the 1st
defendant has not chosen to file any objection. On the contrary, the learned
counsel appearing for the 1st defendant has made an endorsement on 27.03.2024
stating that he has no objection to the report of the learned Advocate
Commissioner.

xix) On a careful perusal of the report (Ex.C1), it is seen that the learned
Advocate Commissioner has inspected the suit properties and filed the sketch
based upon the settlement deed (Ex.B3) as well as the revenue records. This
Court has already held that the 1st defendant cannot claim any right beyond the
extent conveyed under the settlement deed (Ex.B6) and the sale deed (Ex.B7).
Therefore, the measurements shown in the sketch insofar as they are based upon
the larger extent claimed under the settlement deed (Ex.B3) cannot be relied

upon.
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xx) However, on a careful perusal of the sketch (Ex.C2), it is seen that the
learned Advocate Commissioner, with the assistance of the surveyor, has
specifically identified the encroachments made by both parties. The report
discloses that the 1st defendant has encroached an extent of 13 square meters,
depicted as IJKQRSO in the sketch. Likewise, the plaintiff has also encroached
an extent of 3 square meters, depicted as KLMN. The surveyor’s report would
further disclose that the 1st defendant has put up construction on the western side
to an extent of 18% feet over and above his entitlement as per the revenue

records.

xxi) Since the learned Advocate Commissioner has clearly identified the
encroachments with the assistance of the surveyor and since the 1st defendant has
not chosen to file any objection to the said report and sketch, this Court is of the
considered view that the Advocate Commissioner’s report and sketch are liable to

be accepted.

xx1i1) Coming to the question of limitation raised by the 1st defendant, it is
the contention of the 1st defendant that the plaintiff has not specifically

mentioned the exact date on which she came to know about the alleged
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encroachment. Though no specific issue has been framed with regard to
limitation, this Court is duty bound to consider the same in view of the mandate
under the Limitation Act.

xxii1) On a careful perusal of the plaint averments, this Court finds that the
plaintiff has categorically stated that she came to know about the encroachment
only at the time of survey and immediately thereafter she had taken legal steps.
The certificate (Ex.A8) issued by the Tahsildar, Bodinayakanur would reveal that
the property was surveyed on 13.06.2022. Therefore, the cause of action for filing
the suit would arise only from the date on which the plaintiff gained knowledge
about the encroachment and not from the date on which the alleged encroachment

had actually taken place.

xxiv) In this regard, the stand taken by the Ist defendant is also not
consistent. In the written statement, the 1st defendant would contend that the
common wall had been constructed by encroaching upon the suit property as
early as in the year 2000. However, in the representation (Ex.B8) alleged to have
been submitted by the father of the 1st defendant namely Nanthagopal before the
Revenue Divisional Officer, Uthamapalayam, it has been stated that the common

wall had been constructed only in the year 2007. Thus, even according to the
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defence, there is inconsistency regarding the actual period of construction.
Further, during the cross-examination of the plaintiff (PW1), a specific
suggestion was put to her regarding the date of construction of the compound
wall and her knowledge about the same. The relevant portion from the cross-

examination of plaintift (PW1) is extracted as follows:-

“iBredT PHSMIGHIILD 21D wHs OFTSHSI0 6THS UL &HMDUG|GTTL
souf &L LUU LG eortedTm Oenesr@eoreom eredTmmey GlEmeveueSleuemev.
STTGO)EOL W 6ULDE (& coTudenID, Hlermusmr cund@GepoudSlab 2 b cvdhs
@&nsHSlev 61he 6GUUHL  HMbUGeT  &6ui &L LUUL L & 6T6drm)
@&mevedlujeir@ereorm  eTedIMMEL  @&FmeLevaNlevemen. DpeomevL 4
QIHLBIGHOHEHE (POOTY SHITEOT &HMDUG6OOTL . Sr6MlT &L_Lq 6OMMI&6IT. [HITEOT
FiGouwii emeudH g Semhg umisds Cuingl HTET HTeuT 2 b wdhses &S g
iS5l oretTus oTeoidG Osflu  cubsHEH. HreT FICauT eSS
DoMbsH5MEG FICawfl b O&MHEs weGon, &L Leor T8CsHM,
siGouwi ereidb @ O&HMHSHS SNedlUcouCur, SHs assEled HTedT

BrHs00 OFgleTGoreom 6r6drmTeL AGHUMMI oTeoTdh @ OBTlwng). HIesT
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@&nmeveyid smbue|etor_ &euif 11 YirSleunSlullesr @umbGmmrmeb 2000 b
R,600T1q D& (PSTEU &L UUL L&) e16dTmmev &Fiflwevev."

xxv) The relevant portion extracted supra would show that the plaintiff has
consistently maintained that she came to know about the encroachment only
when the property was measured through a surveyor and that the compound wall
had not been constructed prior to the year 2000 as suggested by the 1st defendant.
Mere non-mentioning of the exact date of knowledge in the plaint cannot by itself
be fatal when the plaintiff has otherwise clearly stated that she came to know
about the encroachment only during the course of survey conducted on
13.06.2022. Therefore, this Court 1s of the considered view that the suit has been

filed well within the period of limitation.

xxvi) In view of the foregoing discussions, this Court has already held that
the predecessors-in-title of the 1st defendant as well as the 1st defendant himself
have repeatedly accepted the revenue records and acted upon the same in the
subsequent registered documents. Admittedly, Survey No0.367/35 has been
classified as a public pathway in the revenue records. The 1st defendant and his
predecessors, despite being fully aware of the said classification, have not taken

any effective steps for rectification of the same for several years and on the
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contrary have accepted the measurements and classifications reflected in the
revenue records while executing the partition deed (Ex.B5S), settlement deed
(Ex.B6) and sale deed (Ex.B7). Once the 1st defendant and his predecessors have
consciously accepted the revenue classification and acted upon the same in the
subsequent registered transactions, they cannot now turn around and contend that
Survey No.367/35 is not a pathway and claim exclusive right over the same
solely based upon the earlier settlement deed (Ex.B3). In such circumstances, the
classification of Survey No0.367/35 as a public pathway found in the revenue

records has to be accepted. Issue No: 1 is answered accordingly.

xxvii) As far as the description of the suit property is concerned, the
learned counsel appearing for the 1st defendant would vehemently contend that
the plaintiff has merely mentioned the survey number and has not furnished the
complete extent and boundaries of the suit property and therefore the plaint is not
in consonance with Order VII Rule 3 of CPC.

xxviii) This Court is unable to accept the said contention. No doubt, under
Order VII Rule 3 of CPC, where the subject matter of the suit is immovable
property, the plaint must contain sufficient description of the property so as to

enable proper identification of the same. However, the object of the provision is
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only to ensure that the property in dispute is capable of identification and not to

insist upon technical or mathematical precision in every case.

xxix) In the present case, the plaintiff has specifically described the suit
property by mentioning the relevant survey number namely Survey No.367/35.
Further, the revenue records produced before this Court clearly classify Survey
No.367/35 as a public pathway. The identity of the property has therefore never
been in doubt. More importantly, pursuant to the orders of this Court, the learned
Advocate Commissioner had inspected the suit property with the assistance of the
surveyor and filed the report and sketch (Ex.Cl and Ex.C2). The learned
Advocate Commissioner has clearly identified the suit properties, the alleged
encroachments and the physical features available on ground. The report would
further disclose that the property could be located and measured without any

ambiguity.

xxx) The conduct of the 1st defendant itself would show that he had no
difficulty in identifying the suit property. The 1st defendant had contested the suit
on merits, filed written statement, produced documents and participated in the
commission proceedings. At no point of time has the 1st defendant pleaded that

he was unable to identify the property or that any prejudice had been caused to
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him on account of the alleged defective description. Mere absence of exact
measurements or complete boundaries by itself would not render the suit not
maintainable when the identity of the property is otherwise ascertainable from the

survey number, revenue records and the Advocate Commissioner’s report.

xxxi) In the present case, the survey number, revenue classification,
commission report and sketch collectively establish that the suit property is
clearly identifiable. Therefore, this Court is of the considered view that the
description of the suit property is sufficient compliance of Order VII Rule 3 of
CPC and the contention raised by the learned counsel for the 1st defendant is

liable to be rejected. Issue No: 2 is answered accordingly.

xxxi1) In view of the foregoing discussions, this Court has already held that
the 2nd item of the suit property is a public pathway. Therefore, the plaintiff is
entitled to the relief of declaration declaring the same as a public pathway.
Accordingly, Issue No.3 is answered in favour of the plaintiff.

xxxiil) The Advocate Commissioner’s report and sketch (Ex.C1 and
Ex.C2) would clearly establish that the 1st defendant has encroached upon the

2nd item of the suit property. The 1st defendant has also not chosen to file any
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objection to the said report. Hence, this Court is of the considered view that the
plaintiff has proved the encroachment made by the 1st defendant. Accordingly,

Issue No.4 is answered in favour of the plaintiff.

xxx1v) Since the 1st defendant has encroached upon the public pathway in
which the plaintiff is also having right of usage, the plaintiff is entitled to the
relief of mandatory injunction directing removal of the encroachment made by
the Ist defendant. Accordingly, Issue No.5 is answered in favour of the

plaintiff.

xxxv) The evidence available on record would further show that the 1st
defendant has caused obstruction to the plaintiff’s usage of the pathway.
Therefore, the plaintiff is entitled to the relief of permanent injunction restraining
the Ist defendant from interfering with the plaintiff’s peaceful usage and
enjoyment of the public pathway. Accordingly, Issue No.6 is answered in

favour of the plaintiff.

xxxvi) Considering the nature of dispute between the parties and the

relationship between them, this Court is of the view that both parties shall bear
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their own costs. The plaintiff is not entitled to any other relief apart from the

reliefs granted above. Accordingly, Issue No.7 is answered.

17. Discussion and reasoning in O.S.No : 154/2023:-

1) As all the issues framed in O.S.No: 154/2023 are inter-connected, they

are taken up together for consideration.

i1) In this part, the parties are referred to as per their rank in
0.S.No.154/2023, wherein the plaintiff in the said suit is referred to as the
plaintiff and the defendants therein are referred to as the defendants, for the sake

of convenience and clarity.

i11) This Court has already, in the preceding paragraphs while dealing with
0.S.No.117/2023, held that the 2nd item of the suit property therein comprised in
Survey No.367/35 is a public pathway. The plaintiff in the present suit claims
exclusive right over the very same property. Though the description of the
property found in the plaint and in the rough sketches (Ex.B1 and Ex.B2) is not
clear and definite, the crux of the claim made by the plaintiff is that the portion
marked as IJKL in the 2nd sketch annexed to the Advocate Commissioner’s

report exclusively belongs to him. However, this Court has already categorically
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held that the said portion forms part of the public pathway and that the plaintiff
has no exclusive right, title or interest over the same. Once the property is held to
be a public pathway, no individual can claim absolute ownership over any portion
thereof in derogation of the rights of the public. Therefore, this Court is of the
considered view that the plaintiff is not entitled to the relief of declaration as
prayed for. Accordingly, Issue No.1 is answered against the plaintiff.

1v) On a careful perusal of the Advocate Commissioner’s report and sketch,
it is seen that the learned Advocate Commissioner has specifically identified that
the Ist defendant in the present suit has encroached an extent of 3 square meters
in the public pathway comprised in Survey No.367/35 and the same has been
depicted as KLMN in the sketch. The said finding has been arrived at with the
assistance of the surveyor and there is no material available on record to discredit
the same. It is a settled proposition of law that one who seeks equity must also do
equity. In the present case, the 1st defendant has filed O.S.No.117/2023
contending that Survey No.367/35 is a public pathway and sought relief of
mandatory injunction directing removal of the encroachment allegedly made by
the plaintiff herein. Having taken such a stand before this Court, the 1st

defendant cannot herself continue to retain encroachment over a portion of the
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very same public pathway. Equity demands that both parties are equally bound to
respect the public nature of the pathway and neither party can be permitted to
appropriate any portion thereof for private use. Therefore, this Court is of the
considered view that the 1st defendant is liable to remove the encroachment
marked as KLMN in the Advocate Commissioner’s sketch. Accordingly, Issue

No.2 is answered in favour of the plaintiff.

v) Though this Court has held that the plaintiff is not entitled to the relief
of declaration declaring himself as the absolute owner of the 3rd item of the suit
property, the materials available on record clearly establish that the 1st defendant
has encroached upon a portion of the public pathway. Since the plaintiff is also a
person having right of access and usage over the said public pathway, he is
certainly entitled to seek removal of the encroachment made therein. Therefore,
this Court is of the considered view that the plaintiff is entitled to the relief of
mandatory injunction directing the Ist defendant to remove the encroachment
made in the public pathway. Accordingly, Issue Nos.3 and 4 are answered

partly in favour of the plaintiff.
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In the result, O.S.No.117/2023 is partly decreed. The 2nd item of the
suit property is hereby declared as a public pathway. The 1st defendant is
hereby restrained by way of permanent injunction from in any manner
interfering with the plaintiff’s peaceful usage and enjoyment of the 2nd item
of the suit property. A mandatory injunction is issued directing the 1st
defendant to remove the encroachment depicted as “IJKQRSO” in the
Advocate Commissioner’s sketch within a period of two months from the

date of this judgment. The parties shall bear their respective costs.

In the result, O.S.No0.154/2023 is partly decreed without costs. The
reliefs of declaration and permanent injunction sought by the plaintiff are
hereby dismissed. A mandatory injunction is issued directing the 1st
defendant to remove the encroachment depicted as “KLMN” in the
Advocate Commissioner’s sketch within a period of two months from the

date of this judgment.

Dictated to the steno typist, transcribed by her corrected, and pronounced

Digitally signed

: th MOHAMED by, MOHAMED
by me in open Court, on the 30" day of March 2026. HAGHIM A HASHMA

18:09:06 +0530

District Munsif,
Bodinayakanur.
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OS.No.117/2023 and OS.No.154/2023
Plaintiff’s Side Witness:-
1. PWI — Vinothamani ( Plaintiff in OS No.117/2023)
Plaintiff’s Side Documents:-
1. - Ex.Al [Rough Sketch Original
2. 125.04.1996 | Ex.A2 |Patta for 1* item of suit property Original
3.131.05.2023 | Ex.A3 |FMB Sketch Online Copy
4.126.04.2023 | Ex.A4 |House tax receipt in the name of plaintiff’s | Original
mother.
5.105.04.2022 | Ex.A5 |Water tax receipt in the name of plaintiff’s |  Original
mother
6. | 06.04.2023 | Ex.A6 |Electricity bill in the name of plaintiff’s Original
mother
7. 113.06.2013 | Ex.A7 |Death Certificate of plaintiff’s mother Original
13.06.2022 | Ex.A8 |Certificate given by Tahsildar, Original
Bodinayakanur for conducting survey
9. 125.08.2022 | Ex.A9 |Copy of legal notice send by 1* respondent| Certified
to the plaintiff Copy
10| 13.05.2023 | Ex.A10 |Legal notice issued by 1* defendant to Served Copy
plaintiff
11.]31.05.2023 | Ex.A11 |Reply notice sent by plaintiff Office Copy
12.101.06.2023 | Ex.A12 |Copy of Acknowledgment slip Online Copy
13. Ex.A13 |Copy of Patta for the survey No.367/36 Online Copy
- Ex.C.1 |Commissioner Report Original
2. - Ex.C.2 |Commissioner’s Rough Sketch Original
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3. - Ex.C.3 |Report filed by the Taluk Surveyor, Original
Bodinayakanur.
4. - Ex.C.4 |Rough Sketch filed by the Taluk Surveyor, | Original
Bodinayakanur ( 2 Nos)
Defendants' side Witness:-
1.DW1 — Ashok Kumar ( 1 Defendant in OS No.117/2023)
Defendant’s side Documents:-
- Ex.B1 |Rough Sketch filed in OS.NO.154/2023 Original
2. - Ex.B2 |Rough Sketch filed in OS No.154/2023 Original
3. 101.04.1961 | Ex.B3 |Copy of gift settlement deed Certified
copy
4. |11.07.1966 | Ex.B4 |Copy of sale deed Certified
copy
5. 122.01.2008 | Ex.B5 |Copy of partition deed. Certified
copy
6. [23.01.2008 | Ex.B6 |Copy of gift settlement deed executed by Certified
the 1% defendant’s father in favour of copy
defendant.
7. 116.05.2012 | Ex.B7 |Copy of the sale deed executed by Certified
Gunalan in favour of the 1* defendant copy
8. 112.09.2022| Ex.B8 |Copy of letter send to Revenue Divisional | True Copy
officer.
9. [25.08.2022| Ex.B9 |Copy of legal notice send to the 1* Office copy
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defendant of OS NO.154/2023
10. [13.05.2023 | Ex.B10 |Copy of legal notice send to the 1* Office copy
defendant.
11. |16.05.2023 | Ex.B11 | Acknowledgment Slip Original
12. [31.05.2023 | Ex.B12 |Reply Notice of 1* defendant Original
13. | 18.05.2023 | Ex.B13 |Copy of Complaint given in PC Patti Original
Police Station
14. 119.05.2022 | Ex.B14 |House tax receipt Original
15. 104.02.2023 | Ex.B15 |Electricity Receipt Original
16. 119.05.2022 | Ex.B16 | Water tax receipt Original
17. - Ex.B17 |Guideline Value Online Copy
18. |18.05.2023 | Ex.B18 | Copy of complaint given by defendant’ Xerox
father in PC Patti Police Station
by MOBAMED
MOHAMED HASHIM A
HASHIM A Date:
2026.03.30
18:09:14 +0530
District Munsif,
Bodinayakanur.

OS No.117/2023 C/W
154/2023
Fair / Judgment

Date: 30.03.2026.
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