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(23) ayai, Gudsd sA Yridiol Uulell Aeclni ofld. yxRid &l
YsIERAloll UUT Al 241 AGisS %33 Hig) &. FHI UUH olld. I%RAd &lISIC
&R THE STATE OF GUJ/ARAT Versus YADVENDRASING
SARDAR SURJITSING JAT (SHIKH ), 2016(4) GLR 3159 Guz Uity
YSIEloll UR2AIS ol. 20 Hi oflA YY0l AUdISal S B,

10. On overall examination of the evidence on record, It
appears that from the seven witnesses examined belonged to
police, department. Two are Independent panch witnesses who
have been examined and they have deposed that they were called
at police station and they have unloaded the rice bags and boxes
containing liquor from the truck and in token thereofr, they have
signed. The learned Tria/ Court has recorded the finding that the
/mvestigating agency 1a//ed to prove conscious possess/ion or
aroresard rforeign liquor qua present respondents as well as ra/led
to even carry out the sealing proceaure in accordance with the
settled gurdelines /ssued so rar dealing with such cases are
concerned and further also railed to disclose auring the
mvestigation the /abels indicating the brand of such liquor.
However, on perusal orf entire evidence on record, this Court 1inads
that while PS/ Shri Vaghela recerved secret /information, then, he
could not have carried out all the investigations as regaras
carrying out raid, /lodging complaint, carrying out all the
/nvestigation and even filing of charge sheet. /In that view of the
matter, consequently, the entire proceaure he carried out appears
to be tainted and based upon such investigation, no conviction
can be recorded. Even otherwise also the panchas have not
supported the prosecution case and the case of the
prosecution s not getting corroboration with the evidence and,

therefore, 1inaing recorded by the learned trial court /s Just and



proper.

(2v) dYHi olld. ¥RId elg/sic MANSIBHAI MULUBHAI KATH/
DARBAR Versus STATE OF GUJARAT, 2012(0) AlEL-HC

226798 GUR URILY YSIElall RIS ol.S ol 9 Hi oflA Yol &AAd B.

6. from the record it clearly appears that the Panchas have not
supported the case of prosecution. It also appears that, exceot
the Panch witness and Police witnesses, the prosecution has not

examined any independent witness to support the case of the

prosecution and there /s no mentioned either in the panchnama

or In the complaint or in the deposrition of witnesses that the

bottle was sealed and intact and there was /abel indicating the

name of its manufracturer. Section 1168 of the Bombay Prohibition

Act would read as

unader:

‘SECTION — 1168 — Where in any trial for any offence of
unlawiul/ possession of liquor under this Act, /it is provided that the

accused person was in the possession of any sealed bottle bearing
the original label indicating the name of any known brand of
SpIrits, such as whisky, branady, rum, gin, club-cup, liquors, mitk
phunch or of wines such as champagne etc...... and the name of
/ts manufacturer it shall be presumed that the accused person

was /n possession of liquor.”

As per the said Section, before a presumption can be raised
there-under, it /s necessary to establish in evidence that the
sealed bottle was bearing the original label indicating the name of
any known brand of spirits and also the name of the

manuiacturer. From the record, /t clearly appears that at /least the
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conaition regarding the manuiacturer of the bottles /n question
has not been tulfilled in the present case.

7. In the present case, I/t /s clearly appeared that the
Panchas have not supported the case of the prosecution and there
/S no mention in the panchnama regaraing the seal and s/p rapped
on the bottle and the recovery of muddamal from the applicant —
accused Is also doubtiul. No inadpendent witness /s examined to
Ssupport the case of prosecution. There are also number of material
contradictions in the evidence of witnesses. Therefore, in my
opinion both the Courts below have commiitted error in holding the

applicant — accused guilty of the offence charged against him.

(Au) BURsd cial YSIERAIHI ofld. sl AAeldd ¥ RtdId UAuIEld sd B,
d Hdd 3AHi dI9) US B, SREI 5 618 GUHI SAHI UA AIBEIRA UddliHIof]
gslsdal (claga AHal A10d oiell. el 241 ANai ¢l vigloflRior Aseof]
saH—aa50fl Y¥olof Aojdial ULl $3) 2SI AH ot

(25) dI¥AR™AI olld. AdRU Aeldd [Edlor dveiy [A3¢u 222 g sdlela,
(R09€) v RA.2A12A. U¥ 0. URR GUR URAALY YSIEloll UAIS oi. AU d&Il UE
Hi oflA Yol 5yAAA B 5,

15. One of the [fundamental principles of  criminal
Jurisprudence 1s undeniably that the burden of proof squarely rests
on the prosecution and that the general burden never shifts. There
can be no conviction on the basis of surmises and conjectures or
suspicion howsoever grave it may be. Strong suspicion, Strong
coincidences and grave doubt cannot take the place of legal proof.
The onus of the prosecution cannot be discharged by referring to
very strong susprcion and existence of highly suspicious factors to

/nculpate the accused nor ralsity of defence could take the place of
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proof which the prosecution has to establish1 in order to succeed,
though a ralse plea by the defence at best, be considered as an
adaitional circumstance, /f other circumstances unialilingly point to
the gurlt.

19. [t /s also well-settled principle that in criminal cases, 11 two
views are possible on evidence adauced in the case, one binaing
to the guilt of the accused and the other /s to his innocence, the
view which Is 1avourable to the accused, should be adopted. ThHis
principle has a special relevance in cases wherein the quilt of the
accused /s sought to be established by circumstantial evidence
[see Kali Ram v .State of H.P.[ Kali Ram v. State of H.P.,(1973) 2
SCC 808.

(29) 2H1H, GUAsd YSIEIHI ollH. YMH SI2 &Rl SAIHI 1A AHdHISol
Ldlol Adi dHi Ag 8pAd & 5, SIYER] SAHI AofHlol § AA2SNall AIUR
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Gloldl &1 al oflosl 2RI [aIEMNdlall AU Glaid] &l Adl 2N
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Y14l Al (el Hordg Hot yel Aldied d Yridiel oflw s3uIE ug
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S QgA. HRIURA ofl alcidl iAol I SIJIE Uil HA o8], HIH,
Gulsd s2d YU AHY &ldall ZuHI 28 GUR USAE YIdlg] AHACUI [A=2dvel

Sl &ldall SAHI A < olal &, ¥ Aeidd ARIIA of] dRERIl @) 2YoiId
8. A1, Al SIA olal ugiall [Q. aslagAedl edld &y &Ad Avlla du

Als Y4l ial Adi su1e vt ARMIRAT SHIYAIHT A19d delHdAI
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