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IN THE COURT OF THE JUDICIAL MAGISTRATE NO.II, METTUR

Present: Thiru. D.Myil Swamy B.Com., B.L.,
Judicial Magistrate No.II,
Mettur.

Wednesday, the 11" day of March 2026

C.C.No. 379/2025

CNR No TNSA18-002988-2025

Mathiazhagan, (aged 48 years),

S/o0.Chandiran,

No.5/3 H6A, Indira Nagar,

Salem Camp Post,

Mettur Taluk, Salem District. ... Complainant

[Ivsl/

Kannan, S/o.Marimuthu,

No.26-10-A-7, ESI Main Road,

Muthalamman Kadu, Salem Camp Post,

Mettur Taluk, Salem District. Accused

The Private complaint filed under section 138 & 142 of N.I Act by the
complainant and its taken on file on 30.07.2025, coming for final hearing on
05.03.2026 stood over for consideration, before this court in the in the presence of
Mr.K.Deepak Kumar, for the Complainant and G.Rajesh, Advocate for the accused
and upon perusal of the case records and hearing both side oral arguments, peruse the

written arguments on both sides, this court delivered the following:
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JUDGMENT

BRIEF FACTS OF THE COMPLAINANT CASE :

1. The complainant and the accused are friends, the complainant is an auto driver,
on such basis the accused request amount of Rs.4,00,000 /- on urgent needs, assure to
return within one month, on repeated demands the accused borrowed amount of
Rs.4,00,000 /- from complainant on 25.05.2025 and on same date, the accused given
post dated cheque bearing no 375505 drawn on state bank of india, salem branch
dated 25.06.2025, towards repayment of borrowed amount, the complainant has
presented cheque for collection on 25.06.2025 reason stated as Exceeds
Arrangements” vide return memo. Then issued legal notice dated 08.07.2025 to the
accused, which returned as refused return to sender, hence the accused has not

comply the demand. Hence the complaint is filed before this court.

2. After recording of sworn statement and on peruse the complaint with
documents, which found prime facie case, the the case has been taken cognizance of
the offence under section 138 of N.I act., and issue summon to the accused. On
receipt of summon, the accused appeared before this court and comply the
requirement of provision under section 207 Cr.P.C free copies furnished and after
given time, the substances of the accusation in complaint read over to the accused and

he denied the same and claim for trial. Hence, the trial has been ordered.

3.  To prove his case, the complainant was examined himself as Pwl by filing
proof affidavit and ExP1 to EX P5 marked and closed complainant side evidence.
Upon closure of Complainant side evidence, the accused side summoned bank
manager and examined as Dw1 and marked ExD1 and closed his side. After closing
the evidence, the accused were questioned under section 313 (1) (b) of Cr.P.C on the

incriminating evidence that appeared against him in evidence and the accused denied

CC.No.379/2025




3

the evidence as false. Heard the counsel for the complainant and the counsel for the

accused.

4. POINT FOR DETERMINATION:

Whether the accused has succeed to rebut the presumption by taken defence or not
? Whether the complainant has established the case against the accused for offence
under section 138 N.I Act? If so, then what is the sentence to be imposed on the

accused ?

POINT FOR CONSIDERATION

5.  To prove the case, the complainant himself examined as PW1 by filing proof
affidavit, marked ExP1 original cheque dated 25/06/2025, ExP2 Original cheque
Return memo dated 25/06/2025, ExP3 Legal notice dated 04/07/2025 office copy,
EXP4 Postal cover returned 2 numbers dated 08.07.2025 and further argued by
complainant side, that the said issued cheque was presented for collection within 3
months from the date of cheque, the reason for return of the cheque through sent legal
notice within 30 days after got return memo, the complaint filed after expiry of 15
days hence all sufficient materials were placed as required under section 138 N.I Act.,
therefore, the presumption under section 139 of N.I Act and Section 118 (a) of N.I
Act is in favour to the complainant. The initial burden shifted to the accused to
disprove the case filed against him. The accused has not received demand notice,
which returned as refused, which is deemed service, hence complainant comply under

section 138 (b) of N.I act.,

6. The complainant side argued that there is no reply sent by the accused to
challenge the version in legal notice, further not comply the legal demand. The

defence side suggested that in the year of 2017, November month, the accused has
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borrowed amount of Rs.20,000 /- from kamadhenu finance for 3 % interest, the
accused has given blank cheque with signature and given promissory note with
signature by adopted finance rules, which was arranged by complainant’s brother.
Later in the month of April, 2018 the amount repaid by accused but failed to receive

cheque and promissory note, the present cheque misused by complainant.

7. The defence side further suggested that accused has met accident in the year of
2018 august month in omalur puliyampatti area, then he unconscious after accident
and taken treatment in Be well hospital more than three months, further accused was
missing ATM card during accident, hence he request bank to close account by issue

letter. The two major defence taken by accused to lead cogent evidence in this case.

8.  From the decisions of the Honble supreme court in Basalingappa Vs
Mudibasappa reported in 2019 (5) SCC P.No. 418 cleared that accused has rely the
documents filed by complainant side, no need to let in evidence on defence side. The
defence side put suggestion that complainant has no means to lend huge amount to
the accused as stated. The defence side suggested that complainant is an auto driver,
further pointed the extract portion herewith ““ oreorés 21" G gor” (B> ClBmMPled &SIl
Cougy Glesmploy 2 _oiransm oreomiTed Sovowov. " CLim @ (B ©ISmMPled aIEpLTeoTD
67666 GU(IBLD 6TEOTMITOV (Cih.500/— P&V 51000/~ 6U(IBLD, UIMDOYILD E(IHSEGHLD.
sgnsflnes  ep.600/- (psS60 5.800/—~ QoI UM _cw&eEh oupd. urmolfliy Glsovey
Gurss e5.300/-, e15.400/— 6T60oTés(& w&5&5S BlMEGHLD TATMMeY EFIfISMEOT. oTevTh& OlFmbhs
a9l 2_dirong). orovré & Slpweord sSlevomov. BT Sooflunegs fles aurpEICmeoT.
oTe0I& & FMIUM(B 6T6oT QuDIom &I GlsmBoum. o16or G&omaisssiteor Bl&FVe)s©OIHES S
6T DTG oTeIaNaTe) UetoTd GI&sIHUGCUT 6TeoTmme) cwsilled SpeéGd Cuns/
sl UBuUesT. e5.10,000/- cowaullet Sapbsmet @smBUGUssr which reveals that auto
driver could not earn such huge amount, hence rely citation 2011 CrlL.LL J P.No.552

Karnakata high court Amzad Pasha Vs Lakshmana criminal appeal no.
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604/2009 dated 05.04.2010 discussed : Complainant had not placed any evidence to
show that he had finance capacity to lend amount- non of the witness presence of
whom loan amount paid by complainant. Further cited Tarun Vs mohamed sajid
Delhi high court Crl M.A No0.576/2021 the accused in a trial section 138 of N.I act
had two options (I) to either show that the consideration and the debt did not exist or
(i1) that under the particular circumstances of the case, the non existence of
consideration was so probable that a prudent man ought to suppose that no
consideration and debt is existed- mere admission of signature on the cheque
insufficient to establish liability- Instant case is hand the burden of proof not
discharged order of acquittal held (M/s Kumar Experts Vs sharmacar pet reported in
2009 AIR SC 1518 relied on Pradeep vs masikeem (Punjab and Harayana high
court) Crm No.A 520 MA of 2014 Friendly loan of Rs.15 lakhs — sources of
amount- complanant stated that money not withdrawn from bank, some amount was
lying with him and he borrowed remaining money from his wife family and other
persons -held money not given an interest- No document to show loan transaction-
acquitted. The complainant side pointed Pwl1’s answer in cross examination
herewith “erHsH6meor QUEHL LIS e OFwe| omaussieTGeresr eredrmmey 10
GU(HL_LDME c»6US GI6T@omedr. 6r1601d@ GlFove Guns B eTeliauene| em&uil(piL
SmHEHEGID 6T60TMmNeL IS eh.5000/- hsHGb" The complainant has been
running auto more than 20 years, he has been saving amount for purchase new auto,
on such requisition of accused lend amount only believe that accused have employed
in government job and earning person. The complainant has stated about his source of
income, he has been saving amount for purchase new vehicle, which was handed over
to the accused on his urgent needs is satisfactorily. There is no contra evidence let in
by defence side to show that complainant has no source of income to lend such huge

amount.
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9. The defence side argued that no document was recorded at that time of money
transaction, the accused submits that advancement of huge sum of Rs.4,00,000 of
loan without execution of any written documents except the alleged ExA1 without
charging an interest is a significant circumstance and is not conducive with the
conduct of reasonable prudent man. It is unbelievable of the complainant’s case

because the complainant gave loan of Rs.4,00,000 to the accused on 25.05.2025.

10.  This court is of view, as per complainant case is that on that date of borrowing
amount from accused, the accused has given post dated cheque to clear borrowed
amount, there is no need to record separate document to prove the debt, on that date
of borrowing amount, the accused has given cheque to clear the liability. The post
dated cheque given at that time of money transaction, fixed the date of repayment

thus no need to calculate interest on hand loan.

11. The complainant has been acting as auto driver more than 20 years, he is not
married and no family, the said auto belonged to the complainant and he have owned
house, by combine all facts, that complainant has earning capacity and chance to save
amount. The defence side suggested that complainant is running finance and lend
amount for exorbitant interest, which was denied. There is no documentary evidence
let in by defence side to prove that complainant is an money lender and he charged

exorbitant interest for lend amount.

12.  The defence side further suggested that accused met accident and he taken bed
rest more than three months during alleged money transaction as mentioned in this
case. The accused is government servant and he has taken medical leave during
alleged money transaction as mentioned in complaint. The accused has ample chance
to prove fact by let in documentary evidence, the accused has ample chance to

summon be well hospital and call for medical records to prove that accused has taken
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medical treatment during alleged money transaction. Further, the accused has ample
chance to call for attendance register to prove that he has taken medical leave during
period of alleged money transaction. The complainant side pointed extract portion
herewith “ 201816 euapLib p&soivr” wnsd gwepri yoflbu” 19 UGSIIID BL Hs
gmomov  luddloy orSlfls OesnBmbismuD oamul (B Gsmor  blowovd  ©IFTHMI
oresTMITey 2185 UMMl oreordsh ©l&Ilng).FFCImeeb 2 eitor Be well 1opdgiouncmoonilod
CHiss cporny s 2 erCpmunefiung &bl fblFomns Olummy ©leverflCL oubsmi
oraoTmey g umml oreord Olasflung). aubisldled uflfevemeor UG &ovoTh o
WPL9.58) OIBMH &S ULY ClETeETETS T BLDUIS s leoT Cuifleh 61Slfl eubg Sl L afleurd
Ol&fliyom ereTmmed ESIfliung). Sosremmi C&&] eveor sl 2 1 60 blomov Fifluflebevimped
fbldons ©ubmmy oiapdlmmi orermmey sFifluebev which reveals that accused met
accident, which registered as accident case, the accused has ample chance to call for

police records to prove his defence.

13.  Further submitted citation, that from the decisions of the Honble supreme court
in Rangappa Vs Sri Mohan reported in 2010 (11) SCC P.No. 441 cleared that once
the execution of cheque is admitted section 139 of N.I Act mandates a presumption
that the cheque is for discharge of any debt or other liability. The presumptions under
section 118 and 139 of N.I Act shall end only when the contrary is proved by the
accused, that is, the cheque was not issued for consideration and in discharge of any
debt or liability etc. To rebut the presumption, the accused has lead cogent evidence,
the accused has ample chance to call medical records, attendance register to show
that accused taken medical leave, further accused call for police records to show that
met accident, mere raise suggestion is not enough to disprove the cheque case and it

is not comes under cogent evidence.

14.  Further, the accused has raise defence that he has repaid the amount with

interest in the year of 2018, after repayment of amount the accused has neither taken
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steps to issue stop payment to bank nor lodge complaint before police against
financier. After some period, the accused is a government servant, he know all
consequences about return of cheque. The accused has not acting probably to sent
legal notice to finance to call for empty cheque and promissory note, further accused
has failed to lodge complaint before police station taken steps to secure the cheque
from misusing, without taken legal steps to secure the cheque, mere raise suggestion
is not enough to rebut the statutory presumption. The extract portion herewith
" covcomerFlod  ClBMBSS STCFTomoV GoL M’ umbis B ShShur 2018 aviged, G
wns&Sld au 1qup_cor Cslisd UstiSomsd OB eSS L mi eTeoTmud UNSISTIIDSTES
OCsMHS5S HrGsFmemoveni wmmid ySTTEHm " oL o1dlf]l eumbis Seumlel” 1 mi eresrmited
o5 umml ereord @ Glaifllungy” which means that accused known all consequences, but

not taken steps to secure cheque.

15. The complainant side relied the citation submitted by him, as per dictum in
aforesaid citation, once the signature is admitted the statutory presumption raised in
favour of the complainant, the accused has burden to shift the presumption by
probable defence. The accused himself admitted signature in cheque and admitted
bank cheque leaf belonged to him. In K.N Beena Vs Muniyappan and another
reported in 2009 (2) SCC P. No.513 , this court held that in view of the provisions
of section 139 of N.I Act., r/w section 118 thereof, the court had to presume that the
cheque had been issued for discharging a debt or liability. The said presumption was
rebuttable and could be rebuttable by the accused by proving the contrary. But mere
denial or rebuttal by the accused was not enough. The accused had to prove by cogent
evidence that there was no debt or liability. The accused has to prove in the trial by
leading cogent evidence that there was not debt or liability. In Narayannan Menon
‘s case reported in 2007 (2) SC (cri) P.No.318 the Honble apex court has observed
that the onus of the accused is not as heavy as that of the prosecution and it is only

needed to rebut the presumption by probable defence. Section 139 of N.I act.,
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provides for the initial presumption in favour of the complainant unless the contrary
is proved. In the present case, the initial presumption has not been rebutted by the
accused by raising the probable defence in the scale of preponderance of probability.
In so as far discussion, the accused has failed to prove that cheque was issued for

borrowing debt from kamadhenu finance.

16.  Further pointed that two views possible, the view in favour of the accused
would merit consideration held by the Honble supreme court in Arulvelu Vs state by
the PP reported in 2009 (10) Sec 206. and 2014 (4) MLJ (Crl) 608 K.Subramani
vs K.Damodhara Naidu, 2018 (1) TNLJ Crl 49 Justice PN Prakash dated
04.01.2018 madurai bench of Madras high court, in this case, there is no two views
raised. Thus no need to discuss in this case. Therefore, the point is answered in

favour of the complainant.

17. In the result, the complainant has proved the case against the accused for the
offence under section 138 of N.I act., The accused is found guilty for the offence
under section 138 of N.I act.,, and convicted the accused for one year simple
imprisonment as per section 255 (2) Cr.p.c. This court ordered the accused to pay
cheque amount of Rs.4,00,000 /- as compensation as per section 357 (3) Cr.P.C. In
case of default to compensation amount, the accused is undergo two month simple
imprisonment and both sentence will runs consecutively. The probation of offenders

act not apply to the cheque case.

Directly typed by me and corrected by me and pronounced by me in open court

on this the 11" day of March 2026. Digitally signed by

. Myilswamy
Myilswamy pae. 2026.03.11

12:15:40 +0530

Judicial Magistrate No.II,
Mettur.
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COMPLAINANT SIDE WITNESSES:

Thiru.Mathiazhagan PW1

Thiru.Raju (Bank Manager) PW2
COMPLAINANT SIDE EXHIBITS:
1. 125.06.2025 |Cheque Original -Ex-P1
2. 125.06.2025 Original cheque return memo Original -Ex-P2
3. 104.07.2025 | Legal notice Office copy -Ex-P3
4. 108.07.2025 |Postal cover returned (2 No’s) Office copy -Ex-P4
5. Aadhar card Xerox -Ex-P5
DEFENCE SIDE WITNESSES :
1.  Raju Bank Manager Dwl
DEFENCE SIDE EXHIBITS :
1. 01.12.2020 |Account Statement True copy -Ex-D1

to
24.11.2020
: Ny
Myilswamy pge: 2026.03 11
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Judicial Magistrate No. II,
Mettur.
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Note:
1. The result of the case is intimated to the complainant.
2. No witnesses were detained for more than 3 hearings.

3. Copy of this Judgment is given to the accused free of cost.
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