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1993 SC 2324, Karuppuswamy & others vs. C.Ramamurthy” 61651 6up&&l6L LOTEHOTUGHLD

2 §&BSIbedSTms Simev,

“5... While invoking the beneficient proviso to sub-secion(1) of Section 21 of the Act an averment
that a mistake was made in good faith by impleading a dead defendant in the suit should be made
and the court must on proof be satisfied that the motion to include the right defendant by
substitution or addition was just and proper, the mistake having occurred in good faith. The court’s
satisfaction alone breaths life in the suit.

6. It is noteworthy that the trial court did not attribute any neglect or contumacy to the conduct of
the plaintiff-respondent. It was rather observed that the plaintiff could have know the date of the
death of the first defendant only by the counter filed to IA.265/75. Normally, if he had known
about the date of death of the defendant, he would have filed the suit in the first instance against
his heirs and legal representatives. The trial court has also opined that the plaintiff was ignorant as
to such death and that is why he filed IA.265/75 under order 22 rule 4 of CPC. The High Court too
has recorded a findin gthat there was nothing to show that the plaintiff was aware of the first
defendant and yet knowing well about it, he would persist in filing the suit against a dead person.
In conclusion, the learned Single Judge action it clearly showed that he had acted in good faith.
Thus the High Court made out a case for invoking the proviso to sub-section(1) of section 21 of
the Act in favour of the plaintiff-respondent. Sequally, the High Court found no difficult in
allowing IA.785/75 permitting change of the provision whereunder I1A.265/75 was filed and in
allowing IA.265/75 ordering the suit against the heirs and legal representatives of defendant No.1
to be dating bak to 14.11.74, the date on which the plaint was originally presented...”
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