IN THE COURT OF THE PRINCIPAL DISTRICT MUNSIF, ATTUR.

PRESENT : THIRU. G. YUVARAJ, M.A,, M.L,,
PRINCIPAL DISTRICT MUNSIF, ATTUR.

Monday, 1st day of November 2021.

I.A. No. 848 of 2017 in  O.S. No. 259 of 2012
I.A. No. 849 of 2017 in I.A. No. 996/2012 in O.S. No. 259 of 2012
I.A. No. 850 of 2017 in I.A. No. 997/2012 in O.S. No. 259 of 2012

(CNR No. TNSA-130000-89-2012)

Sarasu .. Petitioner / Plaintiff
Vs.

1. K.R. Palanivel
2. P. Saravanan

3. R. Mani .. Respondents / Defendants.

This petition came up for final hearing before me on 09.08.2021 in the
presence of Thiru. R. Arumugam, Advocate for the Petitioner / Plaintiff and Thiru.
R. Ramamurthy, Advocate for the Respondents 1 and 2 / Defendants 1 and 2 and
3rd Respondent / 3rd Defendant being set ex-parte and upon hearing the arguments
on either side, and upon perusing the materials records, and having stood over till

this day for consideration, this date, this court delivers the following;

COMMON ORDER

The Petitioner / Plaintiff has filed these petitions u/o. 6, Rule 17 and u/s. 151

of CPC praying to amend the plaint and petitions as described in these petitions.
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2. Brief averments made in the petition and affidavit: The Petitioner /
Plaintiff in her affidavit has stated that, she has filed the suit for the relief of

declaration and for mandatory injunction and in the plaint, by oversight, she has
not mentioned the extent of properties in Survey No. 42/1B as Acres 3.05 cents,
but stated as hectare 1.20.0 and already, she has filed another suit in O.S. No.
483/2004 before this court against other defendants by stating that, in her revenue
records, the total extent in Survey No. 42/1B was wrongly mentioned as hectare
1.20.0 instead of Acre 3.05 cents and as per the sale deed stands in favour of her
father, she is enjoying an extent of acres 3.05 cents in the eastern side of Survey
No. 42/1 and one Varadappa Goundar is enjoying an extent of acre 2.03 cents on
the western side in the same survey number. The Petitioner / Plaintiff has also
stated in her affidavit that, she has filed this suit, since the Respondents /
Defendants have encroached on the souther side and eastern side in the same
survey number and at the time of filing the suit, as per the wrong revenue records,
total extent of the suit properties was given as hectare 1.20.0 (acre 2.96 cents) and
at the time of inspection by the Advocate Commissioner, the same mistake came to
be known to her and hence it is just and necessary to mention the correct extent as
acres 3.05 cents and in her father's sale deed also, the said extent alone was given,
but at the time of sub division of the Survey No. 42/1 as 42/1A and 42/1B, the
extent in Survey No. 42/1B was wrongly mentioned as hectare 1.20.0 and
similarly, while the said Varadhappa Goundar purchased an extent of acre 2.03
cents, patta in Survey No. 42/1A was wrongly given for an extent of hectare
0.86.0, i.e., acres 2.12 cents and patta in respect of an extent of acre 0.09 cents
belongs to her was additionally given to the said Varadhappa Goundar and hence it
is just and necessary to amend the plaint and petition as described in the petition.
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3. Brief averments made in the counter filed in 1.A. No. 850/2017 by the

2nd Respondent / 2nd Defendant and adopted by the 1st Respondent / 1st

Defendants : This petition is not maintainable in law and on facts and all the

averments made in the affidavit are false. The petitioner is not entitled to get
permission to amend the plaint and petitions at this belated stage and those petition
are filed only to drag on the proceedings and the proposed amendments will
change the entire nature of the case of the Plaintiff and the plaints of the plaintiff
and documents and records and deeds already existing and admitted by the
Plaintiff and it is wrong to say that the suit and other petitions are pending and it is
not correct to say that by mistake the plaintiff has pleaded in this case as hectare
1.20.0 instead of acre 3.05 cents and it is irrelevant and unacceptable to say that
this plaintiff has filed the suit in O.S. No. 483/2004 against some other defendants
before this court regarding the same Survey No. 42/1B as if the plaintiff is
enjoying in 42/1 in the eastern portion acre 3.05 cents and another Varadappa
Goundar is enjoying the western portion acre 2.03 cents and it is revealed that the
Plaintiff is attempting to collect evidence in this case for supporting the alleged
O.S. No. 483/2004 for which she is not entitled and the Respondents 1 and 2 did
not encroach any alleged souther nside portion or western side portion in the said
survey number and there was no any need for filing these petitions and it was not
done by mistake in the said petition as hectare 1.20.0 and there is no any
justification or necessity to amend the extent of the property as acre 3.05 cents
instead of hectare 1.20.0 and the father of the Plaintiff namely, Muthu Goundar did
not enjoy the alleged extent said to have been mentioned in the alleged sale deed
dt. 09.05.1967 and the concerned patta was issued under UDR scheme on the basis
of the actual possession of the plaintiff in the suit property as due measurement
which is still in force and not objected and agitated and it is wrong to say that at
the time of effecting sub divisions in S.No. 42/1, reduced an extent of acre 0.09
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cents in S.No. 42/1B and increased an extent of acre 0.09 cents in S.No. 42/1A and
if the amendments are allowed, the Respondents will be prejudiced and hence

prayed to dismiss the petition.

4. The learned counsel for the Respondents 1 and 2 has filed a memo to treat
the counter filed in I.A. No. 850/2017 as counter for other two petitions, viz., I.A.
No. 848/2017 and 849/2017.

5. Now the point for consideration is; whether the petitions filed by the
Petitioner / Plaintiff for amendment of the plaint and petitions are to be allowed

or not?

6. No oral and documentary evidence have been adduced by both the sides.

7. On the side of the Respondents 1 and 2, the UDR FMB sketch and Old
FMB sketch for Survey No. 42 have been marked as Ex.R1 and Ex.R2
respectively during the enquiry in I.A. No. 997/2012. On perusal of the Ex.R1
UDR FMB sketch, it is seen that, Survey No. 42 was sub divided as 42/1A and
42/1B. Survey No. 42/1A is situated on the western side and 42/1B is situated on
the eastern side. In Ex.R1, for Survey No. 42/1B, Eastern side North-South
measurement was given as 148.2 meter. During the course of enquiry in these
I.As., i.e., I.A. No. 848/2017, 849/2017 and 850/2017, on the side of the learned
counsel for the Respondents / Defendants, it was informed to this court that the
actual eastern side North-South measurements for Survey No. 42/1B should come
to 143.2 meter only, but by oversight, in the UDR FMB, it was stated as 148.2
meter. In order to clarify the same, by invoking Section 165 of the Indian Evidence
Act, this court issued summons to the Taluk Deputy Surveyor to appear before this
court and to clarify the actual eastern side measurements of Survey No. 42/1B.
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8. On receipt of the summons, on 02.03.2021, Tmt. Prabhavathi, Taluk Deputy
Surveyor, Pethanayakkanpalayam Taluk has appeared before this court and she

was examined as C.W.1. This court has put the following questions to the C.W.1.

1) soreumiu’_1g  Slgmo  &§6Geu  eretor  42/181-661  elelvST60OTD
eT6coTE0TORUGSTIMITEY, B USIGavL’ 19 65T Ul CamdGL it 1.20.0.

2) yov ocueonuLsdlestug &FiGeu eretor 42/161-661 HIGOIE UHS
SHeTOY&OIT eT6ToTOGNGTIDN, Cuwdéley 147.0 B L i, Slpddled 148.2
B, an_s&leb 58.0 B L ff, GpmHEIeD 110.0 B L ff p&Htb.

3) yov eeoguLHSlev &iiGeu erctor 142/101-66r @H6OTUD Dterelev
110.0 o161 2 GToNEHHEG UHHS5S5ICLBW DemLUIysds GHMdE&GoT 143.2
oTTM 2 _GToNHMHEGE DiiGHSHD oeTTeTOGUSTDN, 42/1 aF—65T Gl&6TLYM
jarairer 33.2 B Loom, 42/106-6r s&Tym Serairer 110.0
2 | 65T Fallgoonméd Qb DaTe] 143.2 BLLINGD. DIowSSmT6sT

Siaeungy G&FmevovIUL (B olTors).

9. On the side of the Respondents 1 and 2 / Defendants 1 and 2, the following

questions have been put to the C.W.1.

L Fi@ay oravor 42/1081-cor Slpym Diaray 148.2 B L [ orcbTgy
2 drorgl, &iflumeor Siereuns & OIS OuL B drensm erebipmey, 148.2
oreTm 2 dronsm& Slpddley 2 drar 74.8 Bl f + 68.4 B L
orcoTU™S Sa L’ 1gcotmey 143.2 1Bl L ff oreoTgy auy@avcsor(Rb. B cormoed
yov aewguL_&Sleb SOUMISVTES 148.2 B g ereorT M)
@smovovuuL” Borarg). 42/108 [flovdSler 2 cibremwwrer &Slpiym
Deara) 143.2 B Lgm@. UDR smeusdler Gung swmflys o

acoguL_S&leb Snesr 42/1151-66r Slipym Deray 148.2 1BL° L |t 1T MY



sSaupnrs o _drarg, poommod SHCuNg 2 drer soofloofl  Lyov
acoguL_SSlob &iflwuncor dDereureor 143.2 1B L [ orcoTgy 2 drargy.

sofloof] 1yov avedruL Sows Srdscd OFWSICDcT. g [6.10.5M.3.1

DS D-

10.  Through the C.W.1., new Computer FMB for Survey No. 42 is marked as
Ex.C1. In the Ex.C1 Computer FMB, eastern side boundary for Survey No. 42/1B
is mentioned as 143.2 meter. The learned counsel for the Petitioner / Plaintiff has
not disputed these aspects from the C.W.1. Therefore, from the evidence of the
C.W.1,, it is clarified that in the Ex.R1 UDR FMB, eastern side measurement for
Survey No. 42/1B was wrongly given as 148.2 meter instead of 143.2 meter. This
court is of the considered opinion that, the dispute between the parties to the suit
should have been arose on the misunderstanding of the said wrong measurements

in the UDR FMB.
11. Now coming to the merits of the present amendment petitions are
concerned, the trial in the suit is not yet commenced. At this stage, it is relevant to

read Order 6, Rule 17 of CPC.

Order 6, Rule 17 : Amendment of pleadings : = The Court may at

any stage of the proceedings allow either party to alter or amend his
pleadings in such manner and on such terms as may be just, and all
such amendments shall be made as may be necessary for the

purpose of determining the real questions in controversy between

the parties.
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12.  As the trial in the suit is not yet commenced, this court need not go to the
Proviso to Rule 17. But under Rule 17 itself, power has been conferred on the
court to allow the amendments, that may be necessary for the purpose of
determining the real questions in controversy between the parties. In this case also,
as per the revenue records, the patta for Survey No. 42/1B has been issued for an
extent of hectare 1.20.0. Whereas, the Petitioner / Plaintiff claims title to an extent
of acre 3.05 cents in Survey No. 42/1 and also pleaded that, during UDR, by
mistakenly and wrongly, the properties in Survey No. 42/1 were sub divided
42/1A, extent hectare 0.86.0 and Survey No. 42/1B, extent hectare 1.20.0 and in
fact, but he is in actual enjoyment of an extent of acre 3.05 cents in Survey No.
42/1B as per the sale deed dt. 09.05.1967 and therefore, where he wants to

elucidate these facts by way of amendments.

13.  As stated above, the trial in the suit is not yet commenced. The proposed
amendment will no way change the nature and character of the suit and no new
cause of action is pleaded. If these petitions are allowed, the Respondents would
have an opportunity to file the additional written statement by disputing the plea of
the Petitioner / Plaintiff. If these petitions are dismissed, certainly the Petitioner
may not have an chance to protect his right. Further, by allowing these petitions,
no prejudice would be caused to the Respondents / Defendants. On the other hand,
the proposed amendments would be necessary for determination of the real
questions in controversy between the parties. Hence, this court is inclined to allow
these petitions. Considering the nature of the case, there will be no orders as to the

costs.

IN THE RESULT, these petitions filed by the Petitioners / Plaintiffs for
amendment of the plaint and the petitions are allowed and liberty is given to the

Respondents 1 and 2 / Defendants 1 and 2 to file additional written statement and
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additional counters if any on the basis of the amendments. There shall be no orders

as to the costs.

This order is typed by me in my Laptop, corrected and pronounced by me in
the open court on this the 1st day of November 2021.
(Sd/- G. Yuvaraj)

Principal District Munsif,

Attur.
Annexure :
Petitioner / Plaintiff side witnesses : Nil
Respondents 1, 2 / Defendants 1, 2 side witnesses : Nil
Petitioner / Plaintiff side exhibits : Nil
Respondents 1, 2 / Defendants 1, 2 side exhibits Nil

Court witnesses :
Cw.l1 Tmt. Prabhavathi, Taluk Deputy Surveyor,

Pethanayakkanpalayam Taluk.

Court exhibits :
Ex. C1 New Computer FMB for Survey No. 42.

(Sd/- G. Yuvaraj)
Principal District Munsif,

Attur.

P.D.M. COURT, ATTUR.
DRAFT /FAIR COMMON ORDER
I.A. No. 848 of 2017 in O.S. No. 259 of 2012

I.A. No. 849 of 2017 in I.A. No. 996/2012 in O.S. No. 259 of 2012
[.A. No. 850 of 2017 in I.A. No. 997/2012 in O.S. No. 259 of 2012



Dated : 01.11.2021.



