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IN THE COURT OF THE III ADDITIONAL DISTRICT JUDGE, SALEM.
Present : Thiru.G. SRI RAMA JEYAM, B.L.,
III Additional District Judge,

Salem.

Tuesday, the 21* day of November, 2023

ORIGINAL SUIT No.418/2018
CNR.No. TNSA010016372018

S.Valarmathy ... Plaintiff

-Versus-

R.Sathiya Kumar ... Defendant

This Original Suit came up before this Court on 22.09.2023 for final hearing in
the presence of Tr.Ka.Rajasekaran, Counsel for the Plaintiff and Tmt.V.B.Gayathri,
Counsel for Defendant and upon hearing the arguments of the Learned Counsel
appearing for the Plaintiff and the Learned Counsel appearing for Defendant and
upon perusing the records, including the Written argument submitted on the side of
the Defendant, and having stood over for consideration till this day, this Court
delivers the following

JUDGMENT

Suit for Partition and for Permanent Injunction.

The material averments contained in the Plaint are as follows:;

2) Defendant is the Husband of the Plaintiff and their marriage was solemnized

on 17.11.1996. Out of the said wed-lock, the Plaintiff gave birth to two Children
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namely Gowtham and Mohanadevi and they were born on 05.04.1998 and

30.11.1999 respectively.

3) The Plaintiff was working as a Cluster Organizer of Women Self Help
Group at Kondalampatti area from 2007 to 2012. Making use of her position in the
said Women Self Help Group, she had borrowed huge money from various persons
and purchased the Suit property, on 17.03.2010, by paying Sale consideration of
Rs.7,00,000/-, though the Sale price is quoted as Rs.4,80,000/- in the Sale Deed.

4) In the said Sale Deed, apart from the name of the Plaintiff, Defendant's
name was also included as a Purchaser only at his request and he did not contribute
any amount for the purchase of the said property.

5) At that time of purchase, an Old tiled House was comprised in the said
property and the same was demolished and a three storey RCC Terraced House was
constructed in the Suit property by the Plaintiff with the help of the amount that was
borrowed by her from several persons and also by pledging her Jewels with the
Nationalized Banks. The Plaintiff had borrowed an amount of Rs.20,00,000/- for the
construction of the above building.

6) The Construction work was commenced in the month of January 2012 and
the same was completed during October 2012 and the House Warming Ceremony had
taken place on 28.10.2012.

7) The Plaintiff was forced to pay interest for the amounts borrowed by her
from various persons and the Defendant did not co-operate with the Plaintiff either

for payment of interest nor he made any attempt to discharge the Loan amounts and
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that resulted in misunderstanding between the spouses. Thereupon, the Defendant
started avoiding relationship with the Plaintiff and he also started harassing the
Plaintiff Physically and Mentally. He has also prevented the Plaintiff from going for
her Job doubting her character.

8) Moreover, after construction of the aforesaid House, the Defendant
compelled the Plaintiff and mortgaged the Suit property with Salem Co-operative
Housing Society Limited and borrowed Rs.4,00,000/- on 09.03.2013. The entire
amount borrowed was taken away by the Defendant and he did not discharge any
Loan amount that were borrowed from the individuals.

9) The Plaintiff, by pledging and selling her Gold ornaments presented to her
by her Parents and purchased by her and out of the said amount derived, paid the
monthly installments of Rs.6,500/- each from the month of May 2013 to May 2014 to
the aforesaid Housing Society.

10) Thereupon, neither the Plaintiff nor the Defendant have paid any amount
towards the discharge of the amounts borrowed from Salem Co-operative Housing
Society Limited and the Money Lenders. The Plaintiff, for the purchase of the
property and for construction of a new house therein, had borrowed Loan amount of
Rs.30,00,000/- from various persons and also from the Banks.

11) The Plaintiff was ill treated by the Defendant and she was also driven out
from the matrimonial house out of force and now, she has been living at her Parental
home at the mercy of her Parents.

12) The Defendant is working as a Clerk in Sri Vasavi Higher Secondary
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School, Shevapet, Salem and also working as Collection Agent for various Traders
having Shops at Shevapet and thereby, he is earning more than Rs.40,000/- per month
and however, he is refusing to pay maintenance to the Plaintiff.

13) The Plaintiff being the co-owner of the Suit property is in joint possession
and enjoyment over the Suit property and in law she is deemed to be in joint
possession and enjoyment. The Plaintiff is having undivided half share in the Suit
property and all the Revenue Records stand jointly in the names of the Plaintiff and
the Defendant. EB Service connection stands exclusively in the name of the Plaintiff.

14) The Defendant has filed a Divorce Petition in F.C.0.P.N0.559/2018, on the
file of the Family Court, Salem against the Plaintiff and as such, there is no
possibility for re-union. Now, the Defendant has started proclaiming that he will sell
the entire Suit property and defeat the Plaintiff's Lawful claim over the same.

15) Several requests made by the Plaintiff to the Defendant seeking to divide
the Suit Property and to allot her half share did not yield any fruitful result and hence,
she has been forced to file the present Suit seeking the relieves of Partition and

Permanent Injunction and therefore, the Suit may be decreed.

The gist of the Written Statement is as follows;
16) The Suit is false, frivolous, Vexatious and unsustainable in law and on facts.
17) It is true that the Defendant married the Plaintiff on 17.11.1996 and out of the
said wed-lock, they gave birth to two Children namely Gowtham and Mohanadevi.
At that time of marriage, the Plaintiff was given 7 Sovereigns of Gold Jewels and

some utensils as Sridhana by her Parents.
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18) The Defendant was so affectionate towards the Plaintiff and therefore, he
had purchased 38 Sovereigns of Jewels little by little for the Plaintiff. The Defendant
is doing all kinds of Brokerage in Timber Business, Export Business and he was an
LIC Agent. The Defendant had saved money and purchased the Suit property, on
17.03.2010, in his name as well as in the name of the Plaintiff.

19) Name of the Plaintiff was included in the Sale Deed out of love and
affection and it is true that the Sale price was Rs.7,00,000/-, though it is mentioned
only as Rs.4,80,000/- in the Sale Deed. The entire Sale consideration was paid by the
Defendant and the Defendant did not contribute any amount for the purchase of the
said property.

20) Thereupon, the Plaintiff, out of his earnings and borrowed money from his
relatives and friends, mobilized funds around Rs.20,00,000/- and using the said fund,
he had demolished the old building that was comprised in the Suit property and
constructed a three storey building therein, in the year 2012. For the construction of
the said building also, the Plaintiff did not contribute anything.

21) In order to repay the small Debts borrowed by the Defendant from the
individuals, at the time of construction of the aforesaid building, he mortgaged the
Suit property with Salem Co-operative Housing Society Ltd., on 09.03.2013, and
borrowed Rs.4,00,000/- and the Defendant was repaying the installments towards the
aforesaid Loan to the said Society.

22) It is false to allege that the Plaintiff has contributed amounts for the

repayment of the installments. Thus, the Suit property absolutely belongs to the
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Defendant and the Plaintiff is not entitled to have any share over the same.

23) The Plaintiff is working as an Organiser in a Women Self Health Group
and is earning Rs.40,000/- per month. However, the Plaintiff did not contribute any
amount for the family. After joining the said Group, the Plaintiff started wandering to
many places and used to come home very late in night and started spending her
earnings lavishly.

24) The Plaintiff herself had inducted a person namely Anbuselvam as a
Lessor in the Suit Property in the year 2013 without receiving any advance amount
(Bokkiyam) from him. Later, it came to light that the Plaintiff is having adulterous
relationship with the said person and for their convenient illegal relationship, the
Plaintiff had put that person as a tenant in the said building.

25) In fact, that on 11.05.2014, the Defendant had witnessed the illegal
relationship between the Plaintiff and Anbuselvam. After the said incident, on
21.05.2014, the Plaintiff had voluntarily left the matrimonial home and went to her
Parental home and started living there.

26) While leaving, the Plaintiff had taken away the 45 Sovereigns of Gold
Jewels and all house hold articles with her illegally without informing the Defendant.
Thus, the Plaintiff is not in possession and enjoyment over the Suit property. Since,
the Plaintiff is leading an adulterous life, the Defendant has filed a Divorce Petition in
F.C.0.P.N0.559/2018 against the Plaintiff and the same is pending before the Family
Court, Salem.

27) It is utter false to allege that the Plaintiff borrowed amounts from various
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persons and purchased the Suit property and the name of the Defendant was also
included in the Sale Deed only at his request and he did not contribute any amount
for the purchase of the Suit property and for the construction of the terraced building
therein.

28) It is false to allege that the Plaintiff had borrowed around Rs.20,00,000/- as
Loan amounts from various persons for the purpose of construction of a House in the
Suit property.

29) It is false to allege that the Plaintiff had harassed and ill treated the Plaintiff
and he had driven out the Plaintiff from the matrimonial house, by force, by
entertaining a doubt about her character.

30) It is false to allege that the Defendant has not paid the monthly installments
towards the repayment of the Loan borrowed from Salem Co-operative Housing
Society Ltd. and that resulted in the Plaintiff discharges the said Loan amount by
raising funds through pledging and selling her jewels.

31) It is absolutely false to allege that the Plaintiff had borrowed money from
the Banks and individuals and she is in joint possession and enjoyment over the Suit
property. The Plaintiff is not entitled to have any share over the Suit property and
thus, She is not entitled to any relief.

32) There is no cause of action for the Suit and the alleged one is absolutely
imaginary. The Suit has not been properly valued and correct Court fee has not been

paid. Thus, the Suit is not maintainable and the same is liable to be dismissed.
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33) On the above pleadings, that on 01.12.2021, this Court has framed the

following Issues;

1. Whether it is true that the Plaintiff is entitled to half undivided share in the
Suit property?

2. Whether it is true that the Plaintiff has not contributed any amount towards
the purchase of the Suit property?

3. Whether the Plaintiff is entitled to the relief of Preliminary Decree for
Partition as prayed for?

4. Whether the Plaintiff is entitled to the relief of Permanent Injunction as
prayed for?

5. To what other relief, the Plaintiff is entitled to ?

34) In order to establish her Case, the Plaintiff has entered in to the witness
box as PW1 and she has tendered as many as 7 documents. Two more witnesses were
examined as PW2 and PW3, on her side. However, those witnesses did not turn up
for subjecting them for cross examination.

35) On the other hand, the Defendant examined himself as DW1 and no
documents have been marked on his side.

Issue Nos.1to 5 :

36) Since, all the aforesaid Issues are interconnected, they are clubbed together
for joint discussion.

37) Heard the Learned Counsel appearing for the Plaintiff as well as the
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Learned Counsel appearing for the Defendant and this Court has also perused the
materials available on record including the Written submissions filed on the side of
the Defendant.

38) The Suit property is comprised in old T.S.N0.389 and present T.S.N0.80
(part) at Ward-H, Block-7 at S.Aandipatti Village, present Salem Town, with an
extent of 638 sq.ft (59.28 sq.meter) within specified for boundaries, which comprises
a three storey terraced building. There is no dispute between the parties with respect
to the lie, location and identity regarding the Suit property.

39) The relationship between the parties is not in dispute. It is an admitted fact
that the marriage between the Plaintiff and the Defendant was solemnized on
17.11.1996 and out of the said wed-lock, a Son by name Gowtham was born on
05.04.1998 and a Daughter by name S.Mohanadevi was born on 30.11.1999.

40) It is an admitted fact that the Suit property was purchased by means of a
registered Sale Deed dated 17.03.2010 (Certified copy is marked as Ex.A1) jointly in
the names of the Plaintiff and the Defendant. It is also not in dispute that the Sale
price for the said purchase was Rs.7,00,000/-, though it is stated in the Sale Deed that
the Sale price was only Rs.4,80,000/-.

41) It is not in dispute that at the time of purchasing the Suit property, an old
tiled house was comprised therein and during the year 2012, the said old tiled house
was demolished and thereupon, a three storey terraced building has been constructed
therein by spending around Rs.20,00,000/-.

42) It is an admitted fact that due to the misunderstanding between the spouses,
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from the year 2014, they got separated and the Plaintiff has been residing in her

Parental home.

43) It is the case of the Plaintiff that in between 2007 and 2012, she was
working as a Cluster Organizer of Kondalampatti Area in Women Self Help Group
and making use of her position as an organiser, she borrowed huge sum from various
persons and through the said amounts, she had purchased the Suit property, on
17.03.2010; that the Defendant had contributed nothing for the purchase of the Suit
property and even then, his name was included in the above Sale Deed only at his
request; that at the time of purchase, only an old tiled house was comprised in the
Suit property; that subsequently, the Defendant had borrowed Loans from her Friends
and also from Banks totally around Rs.30,00,000/- and by making use of the said
funds, she had constructed a three storey RCC terraced Building in the Suit property
after demolishing the old tiled house in the year 2012 and for the purpose of
construction of the new house also, the Defendant had contributed nothing; that she is
entitled to half undivided share in the Suit property and therefore, she is entitled to
the relieves as prayed for in the Suit.

44) Per contra, it is the Defence put forth by the Defendant that the Suit
property was purchased on 17.03.2010 through his savings and it is false to allege
that the Suit property was purchased by the Plaintiff as narrated in the Plaint; that
only out of love and affection towards the Plaintiff, her name was also incorporated
in the Sale Deed as though she is a joint purchaser; that the Defendant, out of his

earnings and borrowing money from his relatives and friends, had constructed a three
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storey building in the Suit property after demolishing the old tiled house and for the

construction of new building also, there was no contribution from the side of the
Plaintiff; that it is absolutely false to allege that the new construction was carried out
by using the funds that were mobilized by the Plaintiff as set out in the Plaint ; that
since, the Plaintiff has contributed nothing for the purchase of the Suit property and
also for the purpose for putting up construction over the same, she is not entitled to
have any share over the Suit property as she is only a name lender and therefore, the
Defendant shall be considered as the sole title holder of the Suit property and as such,
the Plaintiff is not entitled to anyone of the relief sought for in the Suit.

45) If the pleadings and evidence adduced by both sides are closely
scrutinized, it is very clear that both the parties have contended that only from and
out of their own money, the Suit property was purchased and the new construction
was put up therein after demolishing the old tiled house and for that purchase and
putting up of a new construction, the other party did not contribute anything.

46) Though, the Plaintiff would allege that the Defendant/ Husband has not
contributed anything towards the purchase of the Suit property and for putting up
construction over the same, she claims only half undivided share in the Suit property
whereas on the other hand, the Defendant/ Husband has contended that since, the Suit
property was purchased in the name of the Plaintiff also only out of love and
affection and the entire new construction was put up by him only through the funds
mobilised by him, the Plaintiff shall be considered only as a name lender and he is the

absolute title holder of the Suit property and therefore, the Plaintiff is not entitled to
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have half undivided share and thus, the Suit is liable to be dismissed in it's entirety.

47) In the considered view of this Court, the pleadings and evidence let in by
the Defendant would show that he has raised the ‘Plea of Benami’ as according to
him, the Plaintiff is only a Benami / name lender in respect of the Suit property and
therefore, she is not entitled to have any share over the same.

48) Before entering in to the merits and demerits regarding the contention of
both parties, it would be useful to refer here some of the provisions contained in the
Benami Transactions Prohibition Act, 1988 and several precedents.

49) The definition contained in Sec.2(a) of the aforesaid Act would define that
a Benami transaction means any transaction in which property is transferred to one
person for a consideration paid or provided by another person.

50) While Sec.3(1) mandates that no person shall enter in to any Benami
transaction, the Proviso contained in Sec.3(2) would state that nothing in Sec.3(1)
shall apply to the purchase of property by any person in the name of his Wife or
unmarried Daughter and it shall be presumed, unless the contrary is proved, that the
said property had been purchased for the benefit of the Wife or the unmarried
Daughter.

51) The Hon'ble Apex Court in the Case Nand Kishore Mehra vs. Sushila
Mehra [AIR 1995 Supreme Court 2145 = 1995 MLJ (Supreme Court) 284 | was

pleased to hold as follows;

“ 8. Coming to the facts of the case on hand, the plaintiff had filed the

suit in the High Court seeking relief in respect of properties alleged to
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have been purchased benami in the name of the defendant — his wife. A
learned Single Judge rejected the application filed by the defendant in
that suit seeking rejection of the plaint on the ground that the suit was
barred under Section 4 of the Act. The order of rejection of that
application was appealed against by the defendant in a first appeal filed
in the same court. A Division Bench of the High Court reversed the
order of the learned Single Judge and granted the application of the
defendant made in the suit seeking rejection of the plaint. It is that order
which is now questioned by the plaintiff-husband in this appeal. Since
the plaintiff is the husband who had the right to enter into a benami
transaction in the matter of purchase of property in the name of his wife
or unmarried daughter, as we have held earlier, he is entitled to enforce
his rights in the properties concerned if he can succeed in showing that
he had purchased them benami in the name of his wife. But in view of
the statutory presumption incorporated in sub-section (2) of Section 3 of
the Act, he can get relief sought in the suit only if he can prove that the
properties concerned had not been purchased for the benefit of the wife,
even if he succeeds in showing that the consideration for the purchases

of the properties had been paid by him”.

52) Furthermore, our Hon'ble High Court in the Case Parvathi Ammal Versus
Solai Ammal and another (CDJ 1997 Madras High Court 888) was pleased to hold

as follows;

“ 12. Reliance was also placed by the learned counsel for the appellant
on the decision reported in Jadayal (dead) v. Bibi Manghar, A.I.R. 1974
S.C. 171: (1974)2 S.C.R. 90 and it was contended that though the
question, whether a particular sale is benami or not, is largely one of

fact, and for determining this question, no absolute formula or acid tests



14
uniformly applicable in all situations, can be laid down, yet in weighing
the probabilities and for gathering the relevant indicia, the Courts are
usually guided by the following circumstances:
(1) the source from which the purchase money came;
(2) the nature and possession of the property, dfter the purchase;
(3) motive, if any, for giving the transaction a benami colour
(4) the position of the parties and the relationship if any, between the
claimant and the alleged benamidar;
(5) the custody of the title deeds after the sale; and
(6) the conduct of the parties in dealing with the property after the sale,
and that those circumstances stated supra according to the learned
counsel for the appellant stood satisfied in this case sufficiently to
warrant that the properties have been purchased by the husband in the
name of his wife, benami.

13. This question as to whether a particular sale or purchase is
benami has different shades or characteristics taking colour from the
facts and circumstances present in each of the case before court, the
parties who asserts such claim, the manner in which it is asserted and the
mode of proof adopted. The essence of benami has been held to lie mainly
in the intention of the party or parties concerned and have always been
considered to be shrouded in a duck veil which cannot be easily pierced
through. But such difficulties were held equally not sufficient to relieve
the person asserting the transaction to be benami of the onerous burden
cast upon him to prove the object or intention in acquiring such
properties
by anyone in the name of another, particularly as in a case wherein the
purchase had been by husband in the name of his wife. The reports are
replete with decisions in this regard and ultimately it is only the peculiar

facts and circumstances of the case bundled together tilt the scales one
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side or the other. Viewed in the light of these broad principles laid down
in catena of decisions, one of us (Raju, J.) had an occasion to deal with
the case law on the subject elaborately after noticing not only the
decisions relied upon before us in this appeal but also several other
decisions relied upon before us in this appeal but also several other
decisions of Division Benches of this Court in S.A.No.524 of 1983
delivered on 11.3.1996 and it was held therein as follows:

“The learned Judge of the first appellate Court also failed to keep
into consideration the well settled principles of law repeatedly laid down
and reiterated by Courts concerning also the normal and general
presumption enuring in favour of a wife even when it is shown that the
consideration really proceeded from the husband of such purchaser and
that no inference can be drawn from the said factor alone that the wife
was only a benamidar, having regard to the nature of the relationship
between the parties and the normal tendency of the husband to benefit his
wife either by payment of money or by making the purchase of the

»

property in her name and for her benefit. ............

53) The Hon'ble Calcatta High Court in the Case Sri Sekhar Kumar Roy vs.

Smt.Lila Roy and another (F.A.109/2018 ) was pleased to hold as follows;

“18. The question relating to burden of proof has been set at rest in the
judgment of Jaydayal Poddar (Deceased) thr. Lrs. —vs. Mst. Bibi Hazra
reported in AIR 1974 SC 171 in which the Hon’ble Apex Court ruled as
follows:

“It is well settled that the burden of proving that a particular sale is
benami and the apparent purchaser is not the real owner, always rests on
the person asserting it to be so. This burden has to be strictly discharged

by adducing legal evidence of a definite character which would either
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directly prove the fact or benami or establish circumstances unerringly
and reasonably raising an inference of that fact. The essence of a benami
is the intention of the party or parties concerned; and not unoften such
intention is shrouded in a thick veil which cannot be easily pierced
through. But such difficulties do not relieve the person asserting the
transaction to be benami of any part of the serious onus that rests on
him; nor justify the acceptance of mere conjectures or surmises, as a
substitute for proof. The reason is that a deed is a solemn document
prepared and executed after considerable deliberation, and the person
expressly shown as the purchaser in the deed, starts with the initial
presumption in his favour that the apparent state of dffairs is the real
state of affairs. Though the question, whether a particular sale is benami
or not, is largely one of fact, and for determining this question, no
absolute formulae or acid test, uniformly applicable in all situations, can
be laid down; yet in weighing the probabilities and for gathering the
relevant indicia, the courts are usually guided by these circumstances:
(1) the source from which the purchase money came; (2) the nature and
possession of the property, after the purchase; (3) motive, if any, for
giving the transaction a benami colour; (4) the position of the parties
and the relationship, if any, between the claimant and the alleged
benamidar; (5) the custody of the title-deeds after the sale and (6) the
conduct of the parties concerned in dealing with the property dfter the

sale.

22. At the cost of reiteration, it may be stated that a Court is
required to bear in mind the well-settled principles to the effect that the
burden of showing that a transfer is a benami transaction always lies on
the person who asserts it. In the Indian society, if a husband supplies the

consideration money for acquiring property in the name of his wife, such
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fact does not necessarily imply benami transaction. Source of money is,

no doubt, an important factor but not a decisive one. The intention of the

supplier of the consideration money is the vital fact to be proved by the

party who asserts benami. In other words, even if it is proved that

Sailendra paid the consideration money, the plaintiff must further prove

that Sailendra really intended to enjoy the full benefit of the title in him

alone.”

54) From the above precedents, the following Legal Principles would emerge;

i)

iif)

Though, the Benami Transaction Prohibition Act states that no person
shall enter in to any Benami transaction, a Husband has the right to
enter in to a Benami transaction in the matter of the purchase of the
Property in the name of his Wife and he is entitled to enforce his rights
in the said property if he can succeed in showing that he had purchased

that property Benami in the name of his Wife.

However, in view of the statutory presumption incorporated in Sec.3 of
the said Act, the Husband can get relief only if he can prove that the
property concerned had not been purchased for the benefit of the Wife,
even if he succeeds in showing that the consideration for the purchase

of the Property had been paid by him.

The burden of showing that the transfer is a Benami transaction always

lies on the person who asserts it.

In Indian Society, if a Husband supplies the consideration money for
acquiring property in the name of his Wife, such fact does not

necessarily imply Benami transaction. Source of money is, no doubt, an
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important fact but not a decisive one and the intention of the supplier of
the consideration money is the vital fact to be proved by the party who
asserts Benami. In other words, even if it is proved that the
consideration money was paid by the Husband, it must be further
proved that the Husband had really intended to enjoy the full benefit of
the title of the said property in him alone.

55) Bearing in mind the aforesaid Legal Principles, let us analyse the facts of
this Case.

56) As held in the aforesaid Judgment, the burden of proof that the transaction
was Benami in nature always lies on the person who asserts it. In this Case, both
parties would allege that the entire Sale consideration money was mobilised and paid
by them and the other party has contributed nothing towards payment of the Sale
consideration and for the purpose of putting up construction.

57) As we have already seen, though, the Plaintiff would allege that she has
contributed the entire money for the purchase of the Suit property and for putting up
construction over the same, she has not claimed that she would be entitled to the
entire Suit property and on the other hand, she claims only half undivided share.

58) But, according to the Defendant/ Husband, since, the entire money that has
been paid for the Sale consideration and the amount spent for putting up construction
was borne /mobilised by him, he should be considered as the absolute owner of the
Suit property and the Plaintiff is not entitled to any share muchless half undivided

share.
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59) So, in the considered opinion of this Court, the burden lies upon both
namely the Plaintiff/ Wife and the Defendant/ Husband to prove that the entire money
spent for purchasing the Suit property and putting up construction were borne/
mobilised by them exclusively.

60) In the Plaint, the Plaintiff has pleaded that in the year 2007, she had started
working as a Cluster Organizer of Kondalampatti Area Women Self Help Group and
until 2012, she worked as such and during that time, making use of the said position,
she had borrowed huge sum from various persons and purchased the Suit property on
17.03.2010. She would further plead that subsequently, out of the borrowed Loan
amounts of Rs.20,00,000/-, she had constructed a new building in the Suit property
and in para No.7 of the Plaint she has specifically pleaded that she had borrowed
around Rs.30,00,000/- from two Banks and eight individuals for purchasing of Suit
property and for putting up construction over the same.

61) Though, PW1 has adduced evidence in her Chief Proof Affidavit in line
with the aforesaid pleadings, she has not produced any documents to show that she
had infact borrowed Loan amounts to the tune of Rs.30,00,000/- from two
Nationalized Banks namely Indian Bank and Vijaya Bank and from eight individuals.

62) Had it been true that the Plaintiff had actually borrowed Personal Loan or
Housing Loan from the aforesaid Nationalized Banks either for the purpose of
purchasing the Suit Property or for the purpose of constructing building over the
same, by summoning those documents from the banks or by producing the records

available with her, she would have proved the said borrowing. However, the same
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was not done.

63) Though, the Plaintiff had examined two witnesses namely Senthamil @
Senthamilselvi and Bharathi, in order to prove the fact that she had borrowed money
from them, those witnesses did not turn up for subjecting them to cross examination
and therefore, their cross examination was closed. Since, PW2 and PW3 did not turn
up for subjecting them to cross examination, their evidences in Chief, in the
considered opinion of this Court, could not be considered in favour of the Plaintiff's
Case.

64) Admittedly, both the Plaintiff and the Defendant had joined together and
mortgaged the Suit property with Salem Co-operative Housing Society Ltd., and
borrowed Rs.4,00,000/- on 09.03.2013. Ex.A4, the Bank Pass Book issued by the
said Bank would show that several installments were paid right from 08.04.2013 to
08.09.2016.

65) Ex.A6 would show that the Plaintiff has paid several installments towards
the repayment of the aforesaid mortgage. However, the aforesaid Loan and payment
of installments towards the aforesaid Loan are subsequent to the construction of a
new building in the Suit property.

66) Thus, it is very clear that the Plaintiff had failed to prove the fact that she
had borrowed amounts to the tune of Rs.30,00,000/- from Nationalized Banks and
private individuals for the purpose of purchasing the Suit property and for the
purpose of the putting up a new construction over the same. However, it seems that

the Plaintiff would have contributed something for purchasing the Suit property and
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for putting up construction over the same in view of the reasons that will be recorded
hereunder.

67) According to the case of the Defendant, he had savings in his hand and
using the said amount, the Suit property was purchased jointly in the name of the
Plaintiff and himself. He would further allege that he had mobilised funds from his
relatives and friends to the tune of Rs.20,00,000/- and using the said amount, he had
constructed a new building over the Suit property.

68) However, the Defendant has not pleaded the names of his relatives and
friends from whom he had borrowed money to the tune of Rs.20,00,000/-. He has
also not pleaded specifically on which particular dates, the Loan amounts were
borrowed and in evidence thereof, what were the documents executed by him. No
evidence has been let in by the Defendant in respect of those particular facts.

69) Except his ipsi dixit, no other evidence is available on record to show that
the Defendant had mobilised funds to the tune of Rs.20,00,000/- for the purpose of
putting up construction over the Suit property. Had it been true that the Defendant
borrowed amounts from his relatives and friends, he would have examined them as
witnesses before this Court and established the factum of borrowal for the purpose of
putting up new construction. That was not done.

70) Moreover, the following evidence has been elicited during the cross
examination of DW1;

L bresr GFeud OFeMIGUL_emLulleb 2 eiremr eun&eSl @ueviblemevtiueirerfl

o1661D Hooflwmi uerefludlev er(ésITeE Lalyflibg euEHSHIGD6T. 2011-1b EU(HL D 9—
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ougl WLIGSHSlL SHHE DHs Bovemev OFWSIGDET. BIGT RPIbDusHSleL DiHs
uenflufleb @&iihHUT(RE 6TeoTgl NG 2erSid e15.5,000/-. 2017 peoor(h GuTsHSHlev
61601 2 SD 015.7,000/-. HHGUNG 6TeoIg NG 2erShud em;H.12,000/-. 2019-b
S, E00TL 60 6T6GOTG) NG 2erSID eMh.7,000/—. BedT 6TlIGUNGID Gu(HLON6T 6ulfl &6xoTd (&)
SMHE&HL OFIISSHlevemov......... Ay Hdlsnes 38 souredr Hems mreor Caisg)
cmouS S (HHHHTH 61601g (PHeoTemw FM_SluHlev @&mTLENSIHUILSHEG ASTOITE
BIGOT HOUGHIGET THIAD HMbsv G&lwellebemncy eredrmmey &flgnesr. 61HO\GHS
6001 ([H Boifleb eT6MIRN6TE| FOTT HEm&ESHm6T 6THhe HemL Uiy eunmhi&l@eoredr 6165t M)
oToo1g) (PHesTem FM_SHlwsSlepid, 1Sl s EGoTuiInbd BHIesT ©&meLeuailcuemev
ercdrpmev &flgnedr. mredr LIC (paoHeunns 5, 6 eu(pLihisenns S(hbh8&H60r. 2008 (p&e6v
2012 eueor etevmEH (o ounns Uiy flib@HST. BIEOT eTeLWME  (PHEUITEH
ueflyflib&&H6dTe6UID 6TEUGIETR| QI(HLOMGOID FFL_Lg B6oT6oT 6TETMI 6TETEHI (Y &HETEMLD
Fm"_Slws Slepid, o185l s & ooTuSlend mHresr GlEmsvevellcemev eredTmmeL &iflgmedr.
2008 (WHvL 2010 U GGIOITIH IUHL(PD [HIGST 6TEUGNETG| UGHOID
Fbunsls8aHeir eToTM 6T (WHTem FM_FwsHSlnbd, oTHli oupdE coruilepid
bredr  @&mevLevelevemev eredrmmeL &FH&GM6T......... LIC wsamms @smdlev &b
HUT& 015 5(& @a&nh&s0u(pDd &Ll6rg60TTCoTS) AMLSSIDHS (IH(POM
ouhSlesaorbSlcd HIHT aule| mausbslu@d eraTmreb, oty SAmis Hmis
6T60TdH & UGDID Sl SH5HMH0|D lGHT Haord@ olleurd Ogflwellevemev eredrmy)
BIcT ©O&MGLENGH 2 GToTEmEE UDbUneTsl oredrmmepid  &flwevov............ Lg Lbuf
wnumrsSlev  mredT  abmiwdl (wesaurms smdled yflbs obG@sT eT6dTM
&ML &0 19l an&WIH P eIOhSET THIOD HTéh&cy GlFweailcvemey 6resTmmey

sflgnesr. eundl 2007 (WPHev 2012 euemn O&MeBorLeumbul_1g UGSUNev waerfli &w
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2 5616 (R&&m6T BLSHEGTD R(HhiISlenaorIuNeTINEG S(IHHE UHSMT 6TTMITCL
sflgnesr. sneur G&nsSlemeons GUTMISS ST 2 L 65TULg &EOSWITETE (W&H60l6L eund)
@Quuwiflev abhu@BSsUUL_ LG eorcdimicy &FFHNGT........... smen ©&nrsems Slnub
UMIGAUSHGSD DSlev &L 1gL b &S (HousHE&GD o118 2 meNleNi&er hHmibd
mesoruiseflb em;.20,00,000/- OUHGDET eredTm BT ©O&FTLOIEmS  [Hlemuesrid
Q& sa 19 W IEDHSUSIEH HEUDITHIGOT THIOD STH&H0 O&FLISlcLEm6v 6TETMITEL
sflgnesr. wmi wrflWOlpHE ereieueney GGTeme GUHEMEST 6TETM) 6TETE (LP&H6STEmLD
sm__SlwsSlopid, oSl aupsGooTullepd  BreT  @&TcLeveTlcuemey  GTETMITEL
RSN .............. smeunr @FnsHsH GHMISS ul L, oS (Heufl TFgIseT, GlQbi &1L evor
188 BEWwemey eredT GuUWflepd, eundl Cuwflepitd SH&ESIDE eTedTDMGL FiflHMesT.
6l 1q @esorLneor Wledrenm Semewortiy eundl Guwifley LI HD sTdT SIHEHSDS)
6T6OTMMEL FFIHINEDT..........ene.nn. Brovd sevgfl eSHsL (KD sal (Bne| Fhisddleo sreur
oS 6oL Sl nend omeusbs HLT eumbiSUNHESICmesT eredrmmey  &iflgmedt.
09.03.2011 Sicdrm HIG)b o168 Wwemeotelyb G&ibHSTHT SibSHd &L 60T
aunmbiSl@eord. DibhsH &LT FbwhHsWLIs SHH MU HrbsHw OFWWOUL L
Sl s6Tm UTESS CGTESWINS ¢15.4,82,621/—- S HHEHS 6T6dTmNcv FFlGHT6sT. HIedT
OIHsS &HLGOT FOLHHIU L MG SocoeoT OFTeossemer OlFmsSWUsTs
Q&TLNISHS SN LSSl RHOUGTTRISHT 6IHIa|D SThscy OlFwellevemou

TATMM6L FHIGMEHT............. "

71) The above evidence would show that the Defendant is working as a Clerk
in a Private School namely Sri Vasavi Higher Secondary School at Shevapet, Salem

and he has been working as such from September 2011 and his present monthly
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Salary is Rs.12,000/- and when he joined in the said Job, during 2011, his monthly

salary was Rs.5,000/-.

72) Though, the Defendant would allege that he was doing Brokerage in
Timber Business, Export Business and he was an LIC Agent, no proof has been filed
to prove those allegations. If really the Defendant was working as an LIC Agent, by
producing the necessary documents, the said fact could have been proved. The
Defendant has not done so.

73) Likewise, to prove his allegations that he was doing Brokerage in Timber
Business and Export Business, by producing documents or by examining witnesses,
he could have proved the said fact. That was also not done.

74) The very fact that during September 2011, he joined in a Private School as
a Clerk, for the monthly Salary amount of Rs.5,000/-, itself would go to show that all
his contentions that he was working as a LIC Agent and he was doing Brokerage in
Timber Business and Export Business are false. Since because, his income during the
relevant point of time was lower than Rs.5,000/-, he would have joined the Post of
Clerk in a Private School for the monthly Salary amount of Rs.5,000/-.

75) Now, the points that arise for serious consideration are that Whether a
Person, who was earning about Rs.5,000/- per month by working as a Clerk in a
Private School, could have purchased Gold ornaments about 38 Sovereigns for his
Wife and could he had purchased the Suit property for the Sale consideration of
Rs.7,00,000/- and could he had put up construction by spending around

Rs.20,00,000/-.
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76) In the considered opinion of this Court, the Defendant could not have
purchased the Suit property for the Sale consideration of Rs.7,00,000/- and he could
not have individually put up construction by spending around Rs.20,00,000/-.

77) Furthermore, in the Written Statement, it is admitted by the Defendant that
the Income of the Plaintiff is Rs.40,000/- per month as she is working as an Organiser
of Women Self Help Group. In his cross examination, the Defendant / DW1 has also
admitted that between 2007 and 2012, the Plaintiff was working as an Organiser of
Women Self Help Groups of Kondalampatti Region.

78) Ex.A7 is the copy of the Divorce Petition filed by the Defendant/ Husband
in F.C.0.P.N0.559/2018, on the file of the Family Court, Salem against the Plaintiff/
Wife seeking the relief of Divorce. In the said Petition also, the Defendant has
admitted that the Plaintiff was working as an Organiser of Women Self Help Group
and is earning more than Rs.40,000/- per month.

79) Interestingly, in the said Petition, the Defendant has pleaded that he is
working as a daily coolie and he has to go for his Job everyday so that he could eke
out his livelihood (.......@6u6flfisb Baremevs @ Hloorsfl GsasTDTRD HNedT FMILNE 6GTETUSTGL
&BbusSoont 2 mullent uSleowl) GUTEE 6TELEVT SH6iHL MIGEHL T 2 L 2 iy &l
LDGDIBMIL .c..r.).

80) The aforesaid admissions of the Defendant that the Plaintiff was working
as an Organiser of Women Self Help Group and she was earning about Rs.40,000/-
per month; that the monthly Salary of the Defendant during the year 2011 was

Rs.5,000/- only; that the Defendant has to go for work everyday so that he can eke
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out his livelihood, coupled with the fact that Ex.A4 and Ex.A6 show that the Plaintiff

had paid some installments towards the repayment of the Mortgage Loan that was
borrowed from the Salem Co-operative Housing Society Limited would show that the
Plaintiff would have contributed some amount for the purchase of the Suit property as
well as for putting up construction over the same and that is the reason why the Suit
property might have been purchased jointly in the names of the Plaintiff and the
Defendant.

81) Generally, when a property was purchased by two or more persons jointly,
Law presumes that all those persons would have contributed for the payment of the
purchase money, unless the contrary is proved. Since, the Defendant has failed to
prove that the entire amount that was spent for the purchase of the Suit property and
for putting up of construction therein was contributed by him solely and the Plaintiff
could not have contributed anything towards the same, this Court holds that the
Plaintiff is entitled to half undivided share in the Suit property as the Defendant has
failed to prove the fact that the Plaintiff is just a name lender/ Benami as far as the
Suit property is concerned.

82) Furthermore, as we have already seen, in the light of Sec.3 (2) of the
Benami Transactions Prohibition Act, 1988, when a Husband purchases Property in
the name of his Wife or unmarried Daughter, it is to be presumed that it has been
purchased for the benefit/welfare of the Wife or unmarried Daughter, as the case may
be, unless the contrary is proved.

83) In this Case, in the Written Statement, the Defendant has only pleaded that
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out of love and affection towards the Plaintiff, her name was incorporated in the Sale
Deed dated 17.03.2010 as though she is also a joint purchaser even then she has not
contributed anything towards the purchase money. No other reason has been pleaded
in the Written Statement as to why the Property was purchased in the name of the
Plaintiff also particularly when it is alleged that the entire Sale consideration was paid
by the Defendant/ Husband.

84) However, in the Chief Proof Affidavit of DW1, no reason has been stated
as to why the property was purchased in the name of the Plaintiff also. It is not even
stated in the said Chief proof Affidavit that out of love and affection that the
Defendant was having over the Plaintiff, her name was also incorporated in the Sale
Deed even when nothing was contributed by the Plaintiff for payment of the purchase
money. Therefore, no evidence is available on record as to why the Suit property was
purchased in the name of the Plaintiff also.

85) As we have already seen, the statutory presumption is to the effect that
unless the contrary is proved, if the Husband purchases a property in the name of his
Wife or in the name of his unmarried Daughter, he has done so for the
welfare/benefit of his Wife or unmarried Daughter as the Case may be.

86) In this Case, it is the pleading of the Defendant that only out of love and
affection that he was having towards the Plaintiff, her name was also incorporated in
the Sale Deed as though she is a joint purchaser, which would go to show that
considering the welfare of the Plaintiff, her name was also included in the Sale Deed

as though she is also a joint purchaser.
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87) The Defendant has not let in any evidence as to why the property was
purchased in the name of Plaintiff also. Therefore, in the considered view of this
Court, the Defendant has not proved that for some other purpose, the Suit property
was purchased in her name also and that was not for her welfare/benefit.

88) Thus, the statutory presumption that the Defendant has purchased the
property in the name of the Plaintiff also, for the purpose of the welfare of the
Plaintiff stands not rebutted and therefore, the contention of the Plaintiff that she is
entitled to half undivided share in the Suit property needs to be accepted.

89) Furthermore, the intention of the Defendant/ Husband has to be considered
as laid down by the Hon'ble Calcutta High Court in the Case Sri Sekhar Kumar Roy
vs. Smt.Lila Roy and another (F.A.109/2018 ) as to whether the Defendant had really
intended to enjoy the full benefit of the title in him alone.

90) It is the admitted case of both sides that all the Revenue Records relating to
the Suit Property stand jointly in the names of the Plaintiff and the Defendant and the
name of the Plaintiff has not been excluded from the Revenue Records. Furthermore,
the Electricity service connection that has been obtained for the Suit house stands
exclusively in the name of the Plaintiff and it has not been provided in the name of
the Defendant.

91) Moreover, it is the evidence of the Defendant that the Plaintiff had inducted
one Anbuselvan, as a Lessee, in to the Suit property. So, it is very clear that by
inducting one Anbuselvan, as a Lessee, in to the Suit Property, the Plaintiff was

permitted to exercise her right of title over the Suit property.
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92) It is important to point out here that there seems to be a Sale agreement that
preceeds the Sale Deed under Ex.A1, for purchasing the Suit property, and the said
agreement was entered in the name of the Plaintiff alone as seen from the cross
examination of the Defendant/ DW1. This aspect also would show that the Plaintiff is
not a mere name lender / Benami in respect of the Suit property.

93) All these facts would cumulatively show that the Defendant has not
intented to enjoy the full benefit of the title in him alone.

94) In the light of the aforesaid discussions and findings, this Court holds that
the contention of the Defendant that the Plaintiff is only a name lender/ Benami in
respect of the Suit property and therefore, she has got no share muchless half
undivided share in the Suit property needs to be rejected and the case of the Plaintiff
that she has got half undivided share over the Suit property and therefore, she is
entitled to a Preliminary decree for Partition needs to be accepted.

95) It is the contention of the Defendant that since, the Plaintiff is not in
possession over the Suit property and the same is under the exclusive possession and
enjoyment of the Defendant, the valuation of the Suit u/s.37(2) of the Tamil Nadu
Court Fees and Suits Valuation Act, 1955 is incorrect and the Plaintiff ought to
have valued the relief of Partition u/s.37 (1) of the said Act.

96) In the considered view of this Court, the said contention cannot be
accepted for the simple reason that Law presumes that all the co-owners of the
property are in deemed possession over the same and the absence of physical

possession would not mandate a Plaintiff to value the Suit u/s.37(1) of the said Act.
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97) Moreover, valuation of the Suit and payment of Court Fee is between the
Court and the Plaintiff and the Defendant need not worry about the same particularly
when the said aspect does not cause any prejudice to him. Thus, the aforesaid
contention is rejected.

98) The Learned Counsel appearing for the Defendant has relied upon the

following two Judgments in support of his contention;

1) Controller of Estate Duty, Lucknow vs. Aloke Mitra (Hon'ble
Supreme Court of India - Civil Appeal No.1712/1973)
2) Kona Varonica Swarnamukhi vs.Devika Rani (Hon'ble High Court

of Madras - Original Side Appeal No.209/2008)

99) The above two Judgments are not applicable to the facts and circumstances
of the present Case.

100) It is settled Law that a Co-owner can alienate his share, pending Suit, to
some 3" party. However, while doing so, a particular portion of the property within
specified four boundaries should not be sold unless and until a Partition by metes and
bounds has taken place.

101) The Suit property is a house property and therefore, the Defendant is at
liberty to sell his half undivided share pending Suit. However, the said alienation
should not be in respect of any particular portion of the Suit property within specified
four boundaries. Therefore, to that extent, the Plaintiff is entitled to the relief of

Permanent Injunction as prayed for.
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102) All the above Issues are answered accordingly.

103) In the Case Kattukandi Edathil Krishnan and Another vs. Kattukandi
Edathil Valsan and others — Civil Appeal Nos. 6406 - 6407/2010, the Hon’ble
Supreme Court was pleased to hold that a Suit for Partition may not be adjourned sine
die for passing Final Decree and suitable Orders may be passed so as to enable the
Plaintiff to get a Final Decree in the Suit.

104) In the aforesaid Judgment, the Hon'ble Supreme Court has held as

follows ;

“ 33. We are of the view that once a preliminary decree is passed by
the Trial Court, the court should proceed with the case for drawing up
the final decree suo motu. After passing of the preliminary decree, the
Trial Court has to list the matter for taking steps under Order XX Rule
18 of the CPC. The courts should not adjourn the matter sine die, as has
been done in the instant case. There is also no need to file a separate
final decree proceedings. In the same Suit, the Court should allow the
concerned party to file an appropriate application for drawing up the
final decree. Needless to state that the Suit comes to an end only when a
final decree is drawn. Therefore, we direct the Trial Courts to list the
matter for taking steps under Order XX Rule 18 of the CPC soon dfter
passing of the preliminary decree for partition and separate possession
of the property, suo motu and without requiring initiation of any

separate proceedings.”
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In result,

)

(ii)

(iii)

(iv)

)

A Preliminary decree is passed declaring that the Plaintiff is entitled to

1/2 undivided share in the Suit property.

Advocate Tr. M.Chandran (M/S.No0.540/2005) is appointed as the
Advocate/ Commissioner in this Suit and the Learned Advocate
Commissioner is hereby directed to visit the Suit property, after
issuance of notice to both parties, with the help of a qualified
Engineer/Surveyor, measure the same and to file his Report suggesting

the mode of division of the Suit property along with rough plan.

His remuneration is fixed as Rs.7,000/- to be paid by the Plaintiff and
the remuneration of the Advocate Commissioner shall be deposited in
to the Court within a period of one month from today. The Advocate
Commissioner would be entitled to receive the said remuneration after
completing his work. Office is directed to issue warrant after the

depositing of the Commissioner’s fees.

For filing Advocate Commissioner’s Report and Plan, Call on

16.02.2024.

The Defendant is hereby restrained by means of a Permanent
Injunction from selling any particular portion of the Suit property till a
final decree is passed in the above Suit. However, it is made clear that

he is at liberty sell his half undivided share as per law.



33

(Vi) Considering the facts, circumstances and relationship between the

parties, they are directed to bear their respective cost.

Dictated to the Steno-Typist, directly typed by her in the Computer, corrected

and pronounced by me in open court, this the 21* day of November, 2023.

Digitally signed by
G SRIRAMAJEYAM

G
SRIRAMAJEYAM Date: 2023.11.21
18:07:30 +0530

IIT Additional District Judge,

Salem.
Plaintiff's side witnesses:

PW.1  Tmt.Valarmathy (Plaintiff)

PW.2  Tmt.Senthamil @ Senthamilselvi (Not turned up for Cross
examination)

PW.3  Tmt.Bharathi (Not turned up for Cross examination)

Plaintiff's side documents:

Ex.Al 17.03.2010 Certified copy of Sale Deed (Doc.No.1844/2010)

Ex.A2 07.05.2011  Property Tax Receipt(Original)

Ex.A3 --- Electricity reading Card stands in the name of
Plaintiff regarding in SC.No0.403-009-1169
(Original)

Ex.A4 - Loan Pass Book issued by Salem Co-operative

Housing Society Ltd. (Original)

Ex.A5 22.09.2017 Certificate issued by Salem Co-operative
Housing Society Ltd. (Original)

Ex.A6 - Receipts issued by Salem Co-operative Housing
Society Ltd.(Originals — 8 in Number)

Ex.A7 --- Petition in F.C.0.P.N0.559/2018, on the file of
the Family Court, Salem.
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Defendant's side witness:

D.W.1 Tr.R.Sathiyakumar ( Defendant)

Defendant's side documents: NIL

Witness side documents:

Ex.X1 --- Aadhaar card of PW2 Senthamilselvi (Xerox copy)
Ex.X2 Aadhaar card of PW3 Bharathi (Xerox copy)
Digitally signed
G 1:?f{IGRAMAJEYAM
SRIRAMAJEYAM

Date: 2023.11.21
18:07:58 +0530

IIT Additional District Judge,
Salem.
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