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s!f VF  SFDGF  OZLIFNGL  CSLST  8\]SDF\  V[JL  K[  S[4  VF  SFDGF  VFZM5LV[

5MTFGF  SaHFGL  ;LPV[GPHL  ZL1FF  G\PHLPH[P!(PI]P#*#*  DF\  OZLIFNLG[  A[;F0LG[  TFP

Z!q_)q_( GF  ZF+LGF  lNG[X R[dAZYL  5}Zh05[  VG[  A[NZSFZL  ZLT[  R,FJL  .g0LIF

SM,MGL  TZO  ,.  H.  zLGFY  JF;6  E\0FZ  VFU/  VFZM5LV[  ZL1FF  S\8=M,  GCL  SZTF\

ZF+[  ZL1FF  5<8L BJ0FJL ZL1FFDF\  A[9[, OZLIFNLG[  SDZGF EFU[  TYF CFY[  5F;/L p5Z

U\ELZ .HFVM 5CM\RF0L ZL1FFG[ VFXZ[ ~FP*__qvG\] G]SXFG 5CM\RF0L T[D SZL U]GM SIF"

CMJF  AFAT[  OZLIFNLV[  AF5]GUZ  5M,L; :8[XGDF\  TFPZZq_)q_( GF  ZMH .P5LPSM

S,DvZ*)4 ##*4$Z* TYF V[DPJLPV[S8GL S,Dv!**4 !($ D]HAGL OZLIFN SZTF\

5M,L;[ O:8" U]PZHLPG\P Z(*q_( YL U]GM ZHL:8Z SZ[,P T5F; SZGFZ VD,NFZ[ T5F;GF

V\T[ 5]ZFJM H6FTF\ VFZM5L ;FD[ lS|P5MPSM0GL S,Dv!*# VgJI[ RFH"XL8 SZL CTLP 

sZf   VF  SFDGF  VFZM5L  ;FD[   WMZ6;ZGL  ;Dg;GL   AHJ6L   SZTF\

JSL,zL DFZOT[ VFZM5L CFHZ YIF\ CTF\P T[DG[ OMHNFZL SFI"ZLTL ;\lCTFGL S,DvZ_* GL

HMUJF.VMG[VFWLG ZCL 5M,L; T5F;GF SFU/MGL GS,M lJGF  D]<I[   5]ZL  5F0JFDF\

VFJL CTL tIFZAFN  VF SFDGF VFZM5LGL %,L VF\Sv# YL Z[S0"  SZTF\\  U]gCM SA], G

CMJFG]\ H6FJTF\ ;NZ S[; OZLIFN51FGF 5]ZFJF 5Z D],tJL ZFBJFDF\ VFJ[,P

s#f OZLIFN 51F[ 5MTFGM S[; 5]ZJFZ SZJF ;FZ] GLR[ D]HAGM 5]ZFJM ZH] SZ[, K[P
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T5F;[,F GYLP
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s*f p5ZMST S[;GL CSLST4 ;\HMUM VG[ ZH] SZJFDF\ VFJ[, 5]ZFJFVMG[ wIFG[

,[TF\  VF SFDGF VFZM5LV[ 5MTFGF SaHFGL ;LPV[GPHL ZL1FF  G\PHLPH[P!(PI]P#*#* DF\

OZLIFNLG[ A[;F0LG[ TFPZ!q_)q_( GF ZF+LGF lNG[X R[dAZYL 5}Zh05[ VG[ A[NZSFZL

ZLT[ R,FJL .g0LIF SM,MGL TZO ,. H. zLGFY JF;6 E\0FZ VFU/ VFZM5LV[ ZL1FF

S\8=M,  GCL  SZTF\  ZF+[  ZL1FF  5<8L  BJ0FJL  ZL1FFDF\  A[9[,  OZLIFNLG[  SDZGF  EFU[  TYF

CFY[ 5F;/L p5Z U\ELZ .HFVM 5CM\RF0L ZL1FFG[ VFXZ[ ~FP*__qvG\] G]SXFG 5CM\RF0L

T[D SZTF\ DFZL ;D1F lG6"I DF8[ GLR[GF D]N'FVM p5l:YT YFI K[P
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S,DvZ*)ov

!P HFC[Z Z:TF p5Z JFCG R,FJJ]\ VYJF ;JFZL SZJLP

ZP A[OFD56[ VYJF A[NZSFZL5}J"S VFJ]\ JFCG R,FJJ]\ VYJF ;JFZL SZJLP

#P H[  SFZ6[  AC]HG ;DI]NFIL HL\NUL EIDF\  D]SFI VYJF VgI jIlSTG[  jIYF  

CFGL ;\EJ CMIP

s!_f p5ZMST SFINFSLI HMUJF.GL ;FY[  ;FY[  GFDNZ U]HZFT CM.SM8"  ;DI

V\TZ[ H]NF H]NF R]SFNVM VF5[, K[P  H[DF GFDNFZ U]HZFT CF.SM8"GF State of Gujarat V/s

Mahmad Sarif Umar Gajal Muslim, G.L.H 2007(3) 561, The Hon'ble justice SMT.

ABHILASHA KUMARI.J. GLR[ D]HA GM\WJFDF\ VFJ[, K[P  

A scrutiny of  the evidence brought  on record by the prosecution as

reproduced herein above, reveals that what has been brought on record is the fact that

an accident took place, that the accused was driving the tempo, the deceased persons

were coming on a bicycle which dashed against the tempo on the right hand side, they

sustained injuries and lated succumbed to death.  A cumulative scrutiny of the entire

evidence on record does not point towards rash and negligent driving on the part of

the accused.   As has been held in State of Gujarat V/s Dr. Maltiben Valjibhai shah

(Supra) to constitute an offence under section 304­A of the Indian penal code,  it is

necessary   for   the   prosecution   to   establish   that   the   act   of   the   accused   is   rash   or

negligent  and by such act   the death has occured and  that  act  does  not  amount  to

culpable homicide.  In the present case, the prosecution has not been able to prove that

the accused was driving the tempo at a very high speed or that he was driving it rashly

so as to be negligent in taking due care and caution.  In fact, it has come in evidence

that   the  tempo was being driven at  a  speed about  40  to  50 Kms,  per hour.    The

prosecution witnesses, who were sitting in the tempo at the time of the accident, have

now here stated that the accident occurred as a result of the rash and negligent driving

of the accused .   In fact, the prosecution witnesses, who were sitting in the tempo at

the time of accident, have failed to give any satisfactory account of how the accident

took place and have only come to know about it when the noise was heard.  Even PW
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Afsana has  not   situated  anything  in  her   testimony,  pointing   towards   the   rash and

negligent driving of the respondent.  The independent witnesses and panch witnesses

have not supported the case of the prosecution.  In this view of the matter, it cannot be

said that trial court has committed any infirmity in recording a finding of acquittal in

favour of the accused further, finding of the trial court cannot be said to be perverse,

contrary   to   the   material   on   record,   palpably   wrong,   manifestly   erroneous   or

demonstrably unsustainable so as to warrant the interference of this Court. { PARA ;

16 } 

s!!f OMHNFZL gIFIXF:+GM V[S 5|FYDLS l;wWF\T K[ S[4 VFZM5L ;FD[GM U]GM

OZLIFN51F[  lGoX\S56[  5]ZJFZ  SZJM  HM.V[P  p5ZMST  SFINFSLI  HMUJF.  VG[

R]SFNFVMDF\YL  5|:YFl5T  YI[,F  l;wWF\TM  ,1FDF\  ,[TF\  :5Q8  K[  S[4  VFZM5L  ;FD[

HIFZ[ A[OLSZF.YL JFCG R,FJL VS:DFT SZJFGM VF1F[5 K[ tIFZ[ OZLIFN51F[ T[ ;FALT

SZJ]\ HM.V[ S[4 H[ AGFJ ;DI[ VFZM5L H JFCG R,FJL ZCIF\ CTF VG[ JFCG R,FJJFG]\

VFZM5LG]\ S'tI V[8,L A[OLSZF.YL VG[ A[NZSFZLEI]" VG[ DG]QIGL HL\NUL HMBDFI T[J]\

CT]\ S[ H[YL VFZM5LG[ VS:DFT ;\NE[" OMHNFZL HJFANFZL DF8[ NMlQFT 9ZFJL XSFIP  

s!Zf OZLIFN  51FGM  ;DU|  5]ZFJM  wIFG[  ,.V[  T[  OZLIFN  51F[   VF\Sv5  YL

OZLIFNL UMlJ\NEF. X\SZEF. 586LG[ ;MU\N p5Z T5F;[, K[P  T[VM T[DGL ;MU\N p5ZGL

;ZT5F;DF\  H6FJ[  K[  S[4  AGFJ VFXZ[  K ;FT JQF"  5C[,F\  AF5]GUZ4.g0LIF  SM,MGL

ZF+LGF VF9 YL GJ JFU[ AG[,MP  T[VM ZL1FFDF\ HTF\ CTF\ tIFZ[ ZL1FF 5<8L BF. U. CTL

VG[  5UGL  AFH]GF  EFU[  .HF  YI[,L  VG[  5F;/LGF  EFU[  .HF  YI[,LP  VG[  SM.V[

!_( AM,FJTF\ T[DGM E+LHM T[DG[ ;LJL, CMl:5PDF\ ,. UI[,M VG[ tIF\ T[DGL ;FZJFZ

SZFJ[,LP   T[VM H[  ZL1FFDF\  A[9F\  CTF\  T[  ZL1FF  SMGL CTL VG[  T[  SM6 R,FJT]\  CT]\  T[GL

T[DG[  BAZ  GYLP   ZL1FFGM  G\AZ  T[VMG[  BAZ  GYLP  VF  AGFJ  V\U[GL  OZLIFN

T[VMV[ 5M,L;G[ VF5[,LP  OZLIFNGL G,SDF\ T[DGL ;CL K[P H[ VF SFD[ VF\Sv& YL ;FD[,

ZFB[, K[P VF OZLIFNL ;FC[N OZLIFNGL SM. CSLSTG[ ;DY"G VF5TF\ GYLP EFZTLI 5]ZFJF
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VlWlGIDGL S,Dv!5$ GL HMUJF. D]HA p,8T5F;DF\ 5}KL XSFI T[JF 5|xGM  5]KTF\

T[VM OZLIFNGL CSLST GSFZ[ K[ VG[ ARFJ TZO[GL p,8DF\ V[ CSLST :JLSFI" ZFB[ K[ S[4

T[VMG[  VFZM5L  ;FY[  ;DFWFG Y. UI[, K[  VG[  UF0L  SM6 R,FJT]\  CT]\  VG[  T[  S[JL

ZLT[ R,FJT]\ CT]\ T[ V\U[ T[VM SCL XS[ GCL\P  VG[ VFZM5L ;FY[ T[DG[ ;FDFWFG Y. UI[,

CM. T[DG[ S[; VFU/ R,FJJM GYLP  OZLIFNL CSLSTG[ ;DY"S lJUTM Z[S0" 5Z VFJJF

5FD[, GYLP

s!#f JW]DF\ OZLIFN51F[ VF\Sv* YL ;FC[N XFZNFA[G UMlJ\NEF. 586LG[ ;MU\N

p5Z T5F;[, K[ VG[ T[VM T[DGL ;MU\N p5ZGL ;ZT5F;DF\ H6FJ[ K[ S[4 OZLIFNL T[DGF

5lT YFI K[P  VFZM5L T[DGF H[9GF NLSZF YTF\ CM. T[VMG[ T[ VM/B[ K[P  H[ SM8"DF\ CFHZ

K[P  T[VM 56 OZLIFNLV[  VF5[,L H]AFGL D]HAGL H]AFGL VF5[  K[  VG[  OZLIFNGL SM.

CSLSTG[ ;DY"G VF5TF\  GYLP  EFZTLI 5]ZFJF VlWlGIDGL S,Dv!5$GL HMUJF.

D]HA  p,8  T5F;DF\  5]KL  XSFI  T[JF\  5|xGM  5]KTF\  T[VM  OZLIFNGL  CSLST

GSFZ[  K[ VG[ ARFJ TZO[GL p,8DF\  V[ CSLST :JLSFI" ZFB[  K[ S[4T[VMG[ VFZM5L ;FY[

;DFWFG Y. UI[, K[ VG[ CJ[ VF S[; VFU/ R,FJJM GYLP    

s!$f VFD4VF V[SDF+ OZLIFNLGF 5]ZFJFYL VS:DFTDF\  T[VMG[  .HF YI[,FG]\

O,LT  YFI  K[P5Z\T]  T[VMG[  JFCGGF  VS:DFTYL  .HF  YI[,F\G]  5]ZJFZ  YT]\  GYL

VG[ T[VMGF 5]ZFJFYL CF,GF VFZM5L UF0L 5}Zh05[ VG[ UO,TEZL ZLT[ C\SFZL ZL1FF 5<8L

BJ0FJL N.  OZLIFNLG[  .HFVM SZ[,FGM AGFJ AG[,M CMI T[J]\ 5]ZJFZ YT]\ GYLP  

s!5f VF SFD[ VFZM5L TZO[ SA], SZJFDF\  VFJ[, AGFJJF/L HuIFG]\  5\RGFD]\

VF\Sv(YL VG[ .HF 5FDGFZ OZLIFNLG[ YI[, .HF V\U[G]\  ;FZJFZ ;8L"OLS[8 VF\Sv) YL

ZH] K[ T[ J\RF6[ ,[TF\ T[DF\ AGFJJF/L HuIFGL :Y/4l:YlT H6F. VFJ[ K[ 5Z\T] SC[JFTM

AGFJ AGFJJF/L H[  HuIFV[  AG[,FG]\  OZLIFNL  H6FJ[  K[  T[  AGFJ CF,GF VFZM5LGF

SaHFGL  UF0LYL  AGJF  5FD[, K[  T[J]\  OZLIFNLGL  H]AFGLYL  O,LT YT]\  GYLP  VG[  VF
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.HFVM CF,GF VFZM5LV[ T[DGF SaHFGL UF0L 5}Zh05[4UO,TEZL ZLT[ VG[ A[NZSFZLYL

R,FJL ,FJL ZL1FFG[ 5<8L BJ0FJL OZLIFNLG[  5F0L N.  .HF SZ[, CMI T[J]\ ZH] 5]ZFJFYL

O,LT YT]\  GYLP  VF  SFD[  51FSFZM  JrR[  ;DFWFG YTF\  OZLIFNLV[  VF\Sv!_YL 5]ZFJF

A\WGL 5]ZXLX VF5TF\ OZLIFN51F[ VgI SM. ;FC[NMG[ T[ SFZ6M;Z T5F;[,F GYLP  

s!&f VFD p5ZMST ZH]  5]ZFJM HMTF\  VF SFDGF OZLIFNL ;FC[N CM:8F. YI[,F

CM.4 OLZIFN51FGF S[;G[ SM. ;DY"GSFZL 5]ZFJM Z[S0" p5Z VFJJF 5FD[, GYL VG[ VF

SFDGF  VFZM5LV[  5MTFGF  SaHFGL  ;LPV[GPHL  ZL1FF  G\PHLPH[P!(PI]P#*#*  DF\

OZLIFNLG[ A[;F0LG[ TFPZ!q_)q_( GF ZF+LGF lNG[X R[dAZYL 5}Zh05[ VG[ A[NZSFZL

ZLT[ R,FJL .g0LIF SM,MGL TZO ,. H. zLGFY JF;6 E\0FZ VFU/ VFZM5LV[ ZL1FF

S\8=M,  GCL  SZTF\  ZF+[  ZL1FF  5<8L  BJ0FJL  ZL1FFDF\  A[9[,  OZLIFNLG[  SDZGF  EFU[  TYF

CFY[ 5F;/L p5Z U\ELZ .HFVM 5CM\RF0L ZL1FFG[ VFXZ[ ~FP*__qvG\] G]SXFG 5CM\RF0L

T[D SZL  U]GM SIF" CMJF AFAT[GL SM. CSLST X\SFZlCT 5]ZJFZ YT]\ GYLP  H[YL p5ZMST

5]ZFJFGL SZ[, RRF"YL VFZM5LG[ T[DGL ;FD[GF U]GFDF\ ;F\S/L XSFI T[J]\ O,LT YT]\ GYLP

J/L VF SFD[ VFZM5LGL SM. VM/B 5Z[0  OZLIFNL S[ VgI ;FC[N DFZOT[ SZFJ[, CMI T[J]\

56 Z[S0"YL  O,LT YT]\  GYL tIFZ[  AGFJ CF,GF VFZM5LGL  A[NZSFZLYL  AGJF 5FD[,

K[ T[J]\ OZLIFNL ;FC[NGF 5]ZFJFYL 5]ZJFZ YT]\ GYLP  H[YL p5ZMST 5]ZFJFGL SZ[, RRF"YL

VFZM5LG[ T[DGL ;FD[GF U]GFDF\ ;F\S/L XSFI T[J]\ O,LT YT]\ GYLP  VFD4 OZLIFN51F[ ZH]

YI[, V[SDF+ OZLIFNLGM 5]ZFJM VG[ T[GL ;FY[  GFDNFZ U]HZFT CF.SM8"GF :8[8 VMO

U]HZFT lJ~wW DF,TLA[G JF3HLEF. HLPV[,PVFZ !))# sZf !&__ TYF :8[8

VMO U]HZFT lJ~wW DC\DN ;ZLO p\DZ UHF, HLPV[,PV[R Z__* s#f4 5&! GF

R]SFNFDF\ 5|:YF5LT  YI[,  l;wWF\TMG[  wIFG[  ZFBTF\  OZLIFNL51F[  VFZM5LG]\  S'tI

A[OFD56[  VG[  A[NZSFZL  5}J"SG]\  CT]\  T[J]\  ;FALT  SZJ]\  HM.V[P   VF  SFD[  VF

VNF,T[ p5ZMST RRF" SZL T[ D]HAGL CSLST  ;FALT SZJFDF\ OZLIFN51F lGQO/ UI[,F

K[P  H[YL 50[, 5]ZFJFGL SZ[, ;DU| RRF"GF V\T[ T[ 5]ZFJF 5Z VFWFZ ZFBL VFZM5LG[ T[DGL

;FD[GF VF1F[5LT U]GFDF\  ;F\S/L XSFI T[D GYLP  H[YL D]N'F G\AZv! GM HJFA  cc  GSFZcc
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DF\ VF5L4 D]N'F G\AZv Z VgJI[ GLR[ D]HAGM VFBZL C]SD SZJFDF\ VFJ[ K[P

vqq   C]  S  D qqv

VF  SFD[  VFZM5L  U65TEF.  AFA]EF.  586LG[  lS|DLG,  5|M;LhZ  SM0GL

S,DvZ55s!f  VgJI[  EFZTLI  N\0  ;\lCTFGL  S,DvZ*)4##*4$Z*  TYF  V[DPJLP
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