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IN THE COURT OF THE PRINCIPAL DISTRICT JUDGE
RAMANATHAPURAM

Present: Tmt.G.VIJAYA, B.A.M.L., PGDCFS
Principal District Judge,
Ramanathapuram

Tuesday , the 28" day of February 2023
ORIGINAL SUIT NO.13/2021

(CNR.No. TNRM 01-000854-2021)

Salimullah .... Plaintiff

/Vs/

Nabisathu Dhahira ....  Defendant

The suit was taken on file on 09.03.2021 and came up before me on
20.02.2023 for final hearing in the presence of Thiru.K.Muthukannan, Advocate
for the plaintiff and of Thiru.R.Veerapan , Advocate for the defendant and
perused the document and having stood over for consideration till this day, this

court passed the following.
JUDGMENT

This suit is for passing a preliminary decree in favour of the plaintiff
alotting 2/3 shares and to appointing an Advocate commissioner to divide the

suit schedule properties as per shares allotted in the preliminary decree and pass



2

a final decree in terms of the respective specific shares and for mandatory and

permanent injuction and for cost.

2. BRIEF AVERMENTS CONTAINED IN THE PLAINT:-

1) The suit properties are absolutely belongs to the mother of the Parties to the
suit one Rasina Beevi. The father of the parties to the suit Jafarulla Khan died
on 26.11.2016 and the mother of the parties to the suit died on 09.07.2019. The
Plaintiff and the Defendant alone are the legal heirs of Jafarulla Khan and
Rasina Beevi. After the demise of their parents as per the Muslim personal law
the Plaintiff is entitled for 2 shares and the Defendant is entitled for 1 share in

the properties owned by them.

i1) After the demise of their parents their properties were jointly enjoyed by both
the Plaintiff and the Defendant without any partition. The Plaintiff worked at
abroad and all his earnings at abroad were sent to his mother Rasina Beevi. In
their family the Plaintiff alone was the earning of their family. The parents are
aged and were without any separate income of their own. The marriage of the
Defendant was performed in the year 1996 and with his income and with the
income of his father 40 sovereigns of gold jewells were gifted to her and
sridhana and house articles were also gifted to her worth of several lakh. The
Defendant i1s very affluent and living along with her family members at

Vellapuram. It is the Plaintiff who maintained his parents from his income
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derived at abroad. And it is the Plaintiff who repaid his parents small loans and

the funeral expenses were borne by the Plaintiff alone.

i11) The Plaintiff and the Defendant alone are entitled right over the suit
properties. The first item of the suit property is a house and the second item of
the suit property is cultivating land and the third property is a vacant plot. Out
of the hard earned income of the Plaintiff the old house situated in the 3™ item
of the suit property was demolished and a new house was constructed in the 1*
item of the suit property and it is the Plaintiff who is living in the said house.
And the 2™ and 3" items of the suit properties are in the possession and

enjoyment of the Plaintiff only.

iv) After the death of father Jafarulla mother Rasina Beevi was not keeping
good health and hence she was under constant treatment for her ailments. It is
the Plaintiff who used to send money from abroad for his mother’s maintenance
and for her medical expenses. During 2018 beginning mother was mentally
affected and was not in her sense at all. At the Plaintiff was at abroad the
Defendant and her husband misused the health condition of mother Rasina
Beevi obtained an Inam Settlement deed on 31.01.2018 in respect of the 3™ item

of the suit property.
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v) The Inam settlement deed dated 31.01.2018 is not valid in the eye of law.
further it is learnt that in respect of the share of the Plaintiff the Defendant has
fabricated certain documents and hence those documents are not valid and not

binding upon the Plaintiff.

vi) When the Plaintiff came to India for his mother’s death he remained in India
itself. When the Plaintiff approached the Defendant through panchayatars to
give his share of properties she refused to give. The Defendant also openly
declared that the except her the Plaintiff has no right or share in the suit
properties. When panchayat was held on 20.10.2020 at Vellayapuram the
Defendant refused to heed to the advice given by the panchayatars and also
refused to given property to the Plaintiff. hence they asked the Plaintiff to seek
his remedy through court of law. Hence the present suit is filed seeking for

partition as the Plaintiff is entitled for 2 shares in the suit properties.

3. BRIEF AVERMENTS CONTAINED IN THE WRITTEN

STATEMENT :-

1) The averments contained in paragraph 1 of the plaint that the suit properties
are absolutely belongs to the father of the parties to the suit Jafarulla Khan and
to the mother of the Parties to the suit one Rasina Beevi and that the Plaintiff
and the Defendant alone are the legal heirs of Jafarulla Khan and Rasina Beevi

and as per the Muslim personal law the Plaintiff is entitled for 2 shares and the
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Defendant is entitled for 1 share in the properties owned by them are denied by

the Defendant and it is for the Plaintiff to prove the same.

i1) It is false to aver in paragraph 2 of the plaint that after the demise of their
parents their properties were jointly enjoyed by both the Plaintiff and the
Defendant without any partition. The Plaintiff worked at abroad and all his
earnings at abroad were sent to his mother Rasina Beevi. In their family the
Plaintiff alone was the earning of their family. Similarly it is also false to aver
that as the parents are aged and were without any separate income of their own
and the marriage of the Defendant was performed in the year 1996 and with his
income and with the income of his father 40 sovereigns of gold jewells were
gifted to her and sridhana and house articles were also gifted to her worth of
several lakh and the Defendant is very affluent and living along with her family
members at Vellapuram. It is the Plaintiff who maintained his parents from his
income derived at abroad. And it is the Plaintiff who repaid his parents small
loans and the funeral expenses were borne by the Plaintiff alone. As a matter of

fact it is the Defendant who maintained her parents.

i11) It is false to aver in paragraph 3 of the plaint that the first item of the suit
property is a house and the second item of the suit property is cultivating land
and the third property is a vacant plot and out of his hard earned income of the

Plaintiff the old house situated in the 3™ item of the suit property was
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demolished and a new house was constructed in the 1% item of the suit property
and it is the Plaintiff who is living in the said house and the 2™ and 3™ items of
the suit properties are in the possession and enjoyment of the Plaintiff only and

it is for the Plaintiff to prove the same.

1v) It is false to aver in paragraph 4 of the plaint that after the death of father
Jafarulla mother Rasina Beevi was not keeping good health and hence she was
under constant treatment for her ailments and it is the Plaintiff who used to send
money from abroad for his mother’s maintenance and for her medical expenses
and during 2018 beginning mother was mentally affected and was not in her
sense at all and as the Plaintiff was at abroad the Defendant and her husband
misused the health condition of mother Rasina Beevi obtained an Inam
Settlement deed on 31.01.2018 in respect of the 3™ item of the suit property.
further it is also false to state that the 3™ Defendant has illegally mutated the

revenue record and obtained Patta in her favour.

v) It 1s false to aver in paragraph 5 of the plaint that when the Plaintiff came to
India for his mother’s death he remained in India itself and when the Plaintiff
approached the Defendant through panchayatars to give his share of properties
she refused to give and the Defendant also openly declared that the except her
the Plaintiff has no right or share in the suit properties. Further when panchayat

was held on 20.10.2020 at Vellayapuram the Defendant refused to heed to the
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advice given by the panchayatars and also refused to given property to the
Plaintiff and hence they asked the Plaintiff to seek his remedy through court of
law and hence the present suit is filed seeking for partition as the Plaintiff is

entitled for 2 shares in the suit properties.

vi) As a matter of fact at the time of the marriage of the Defendant during 1996
the Plaintiff was 10 year old minor boy. Hence it is utter false to aver that at that
age out of his income he gifted 40 sovereigns of jewells and gifted house hold
articles worth of several lakh. In the certificate issued by the Jamath it is clearly
mentioned that no jewells were given. As the husband of the Defendant is very
affluent without any sridhana and jewells they married the Defendant. Whereas
the Plaintiff from the childhood itself lead a wayward life style without perusing
his education. Even after he went to Malysia he spent all his income and never
gave any money to the mother for her maintenance. The Plaintiff also never

maintained the Defendant out of his income.

vii) Further during 1986 her mother Rasina Beevi was affected with cancer and
it 1s she who took care of her and borne all the medical expenses. The case
index in respect of the cancer treatment given to the mother and the other
medical records relating to the treatment for diabetic etc are filed along with the
written statement. The 1* item of the suit property is settled on mother Rasina

Beevi by her grandfather Noorudhin on 05.07.2004 vide a settlement deed and
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from that date onwards it is mother Rasina Beevi who was in possession and
enjoyment of the said property and when she was down with ailments out of
love and affection she settled the same on the Defendant as it is the Defendant
who took care of her. Further in the settlement deed itself mother has stated that
the Plaintiff has failed to maintain her and also failed to bore the funeral
expenses of father Jabarulla. Hence as the Defendant took care of mother
Rasina Beevi and the medical expenses were also borne by her she executed a
WILL dated 06.03.2019 before a Notary Public which is enclosed along with
the written statement. The tax receipt in the name of the Defendant is also
enclosed herewith. Further the 3™ item of the suit property she purchased the
same from one Anthonysamy during 2017 for a sum of Rs.90,000/- and she is
possession and enjoyment of the same from the date of purchase. The Patta
stands in the name of the Defendant in respect of the 3™ item of the suit property
i1s enclosed herewith. The crop insurance for the years 2018 to 2020, the
Adangal are also enclosed herewith. In respect of the 3™ item of the suit
property joint Patta stood in the name of mother Rasina Beevi and out of her
love and affection she settled the same on the Defendant vide Inam Settlement
deed dated 31.01.2018. the document pertaining to the 3™ item of the suit

property is enclosed herewith.

Viii) Though the Plaintiff worked at Malysia where father was also working

however he did not help him when he met with accident and died during 2016
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and he did not even bother to spend for his funereal and it is her Aunt Ilmunisha
who spent a sum of Rs.75,000/- for his funeral. Thereafter it is the Defendant
who repaid the said amount to her Aunt. Further it is false to state that the
Plaintiff came to India to attend his mother funeral. As a matter of fact he
refused to come to mother’s funeral and it is the Defendant who spent money
for her mother’s funeral. It is for the Plaintiff to prove that he came to India for

the mother’s death by producing his Passport.

1x) The Plaintiff never cared for the welfare of the family members and lead a
wayward lavish life style. Further the Plaintiff is having illegal contact with one
Sarabunisha of Vellaiyapuram for long time and along with her the Plaintiff
attempted to disposes the Defendant from her house. Hence she lodged a
complaint against the same on 26.01.2020 on the file of S.P.Pattinam Police
station in CSR.NO.17 of 2020. In the enquiry the Plaintiff undertook that he
would not disturb the Defendant’s peaceful possession and enjoyment of the
house property constructed by her. The CSR is enclosed herewith. As the
Plaintift sexually harassed the daughter of the said Sarabunisha case was
registered against the Plaintiff and the said Sarabunisha under the POCSO Act
in crime No.3 of 2020 on the file of All Women Police Station, Thiruvadanai
and hence both of them were arrested. The FIR lodged against the Plaintiff is
enclosed along with the written statement. After he was enlarged on bail with

the intention to harass the Defendant is acting against her.
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x) The Plaintiff was never in possession of the suit properties and having no
right over the suit properties it is untenable on the part of the Plaintiff to seek
partition of the same. Hence the Plaintiff is also not entitled for any injunction

as prayed for.

3. Based on the Plaint, Written Statement and the documents on 07.07.2022 the

following issues were framed;

1. Whether it is true that Rasina Beevi has executed a WILL dated
06.03.2019 in favour of the Defendant in respect of item 1 of the
suit property and whether it is valid in the eye of law?

2. Whether it is true that Rasina Beevi has executed a settlement deed
dated 31.01.2018 in favour of the Defendant in respect of item 3 of
the suit property and whether it is valid in the eye of law?

Whether the Plaintiff is entitled for the relief of partition?
Whether the Plaintiff is entitled for Mandatory Injunction?
Whether the Plaintiff is entitled for permanent Injunction?
To what other relief the parties are entitled for?

Sk Ww

4. On behalf of the Plaintiff he was examined as PW-1 and Ex.A1 to Ex.A7
marked and one Kasim Kithoor was examined as PW-2. On behalf of the
Defendant she was examined as DW-1 and Ex.B1 to Ex.B14 was marked and

one Saifur Rehman was examined as DW-2 and one Altaf Husai was examined

as DW-3.
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ISSUE NOS. 1 to 3:-

Whether it is true that Rasina Beevi has executed a WILL dated
06.03.2019 in favour of the Defendant in respect of item 1 of the suit
property and whether it is valid in the eye of law?

Whether it is true that Rasina Beevi has executed a settlement deed dated
31.01.2018 in favour of the Defendant in respect of item 3 of the suit
property and whether it is valid in the eye of law?

Whether the Plaintiff is entitled for the relief of partition?

5. The present suit is filed by the plaintiff seeking for partition of the suit
properties. The case of the Plaintiff is that the suit properties are absolutely
belongs to the mother of the Parties to the suit one Rasina Beevi. The father of
the parties to the suit Jafarulla Khan died on 26.11.2016 and the mother of the
parties to the suit died on 09.07.2019. the Plaintiff and the Defendant alone are
the legal heirs of Jafarulla Khan and Rasina Beevi. After the demise of their
parents as per the Muslim personal law the Plaintiff is entitled for 2 shares and

the Defendant is entitled for 1 share in the properties owned by them.

6. Further case of the Plaintiff is that after the demise of their parents their
properties were jointly enjoyed by both the Plaintiff and the Defendant without
any partition. The Plaintiff worked at abroad and all his earnings at abroad were

sent to his mother Rasina Beevi. In their family the Plaintiff alone was the
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earning of their family. The parents are aged and were without any separate
income of their own. The marriage of the Defendant was performed in the year
1996 and with his income and with the income of his father 40 sovereigns of
gold jewells were gifted to her and sridhana and house articles were also gifted
to her worth of several lakh. The Defendant is very affluent and living along
with her family members at Vellapuram. It is the Plaintiff who maintained his
parents from his income derived at abroad. And it is the Plaintiff who repaid his

parents small loans and the funeral expenses were borne by the Plaintiff alone.

7. Further case of the Plaintiff is that the Plaintiff and the Defendant alone are
entitled right over the suit properties. The first item of the suit property is a
house and the second item of the suit property is cultivating land and the third
property is a vacant plot. Out of the hard earned income of the Plaintiff the old
house situated in the 3™ item of the suit property was demolished and a new
house was constructed in the 1* item of the suit property and it is the Plaintiff
who is living in the said house. And the 2™ and 3" items of the suit properties

are in the possession and enjoyment of the Plaintiff only.

8. Further case of the Plaintiff is that after the death of father Jafarulla mother

Rasina Beevi was not keeping good health and hence she was under constant
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treatment for her ailments. It is the Plaintiff who used to send money from
abroad for his mother’s maintenance and for her medical expenses. During 2018
beginning mother was mentally affected and was not in her sense at all. At the
Plaintiff was at abroad the Defendant and her husband misused the health
condition of mother Rasina Beevi obtained an Inam Settlement deed on

31.01.2018 in respect of the 3™ item of the suit property.

9. Further case of the Plaintiff 1s that the Inam settlement deed dated
31.01.2018 is not valid in the eye of law. Further it is learnt that in respect of the
share of the Plaintiff the Defendant has fabricated certain documents and hence

those documents are not valid and not binding upon the Plaintiff.

10. Further case of the Plaintiff is that when the Plaintiff came to India for his
mother’s death he remained in India itself. When the Plaintiff approached the
Defendant through panchayatars to give his share of properties she refused to
give. The Defendant also openly declared that the except her the Plaintiff has no
right or share in the suit properties. When panchayat was held on 20.10.2020 at
Vellayapuram the Defendant refused to heed to the advice given by the
panchayatars and also refused to given property to the Plaintiff. hence they
asked the Plaintiff to seek his remedy through court of law. Hence the present
suit is filed seeking for partition as the Plaintiff is entitled for 2 shares in the suit

properties. In order to prove his case the plaintiff has marked Ex.Al to A7.
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11. Per contra the contention of the Defendant is that the averments contained
in paragraph 1 of the plaint that the suit properties are absolutely belongs to the
father of the parties to the suit Jafarulla Khan and to the mother of the Parties to
the suit one Rasina Beevi and that the Plaintiff and the Defendant alone are the
legal heirs of Jafarulla Khan and Rasina Beevi and as per the Muslim personal
law the Plaintiff is entitled for 2 shares and the Defendant is entitled for 1 share
in the properties owned by them are denied by the Defendant and it is for the
Plaintiff to prove the same.In order to prove his case the defendant has marked

Ex.B1 to B14.

12. Further contention of the Defendant is that it is false to aver in paragraph 2
of the plaint that after the demise of their parents their properties were jointly
enjoyed by both the Plaintiff and the Defendant without any partition. The
Plaintiff worked at abroad and all his earnings at abroad were sent to his mother
Rasina Beevi. In their family the Plaintiff alone was the earning of their family.
Similarly it is also false to aver that as the parents are aged and were without
any separate income of their own and the marriage of the Defendant was
performed in the year 1996 and with his income and with the income of his
father 40 sovereigns of gold jewells were gifted to her and sridhana and house
articles were also gifted to her worth of several lakh and the Defendant is very

affluent and living along with her family members at Vellapuram. It is the
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Plaintiff who maintained his parents from his income derived at abroad. And it
1s the Plaintiff who repaid his parents small loans and the funeral expenses were
borne by the Plaintiff alone. As a matter of fact it is the Defendant who

maintained her parents.

13. Further contention of the Defendant is that it is false to aver in paragraph 3
of the plaint that the first item of the suit property is a house and the second
item of the suit property is cultivating land and the third property is a vacant
plot and out of his hard earned income of the Plaintiff the old house situated in
the 3 item of the suit property was demolished and a new house was
constructed in the 1* item of the suit property and it is the Plaintiff who is living
in the said house and the 2™ and 3™ items of the suit properties are in the
possession and enjoyment of the Plaintiff only and it is for the Plaintiff to prove

the same.

14. Further contention of the Defendant is that it is false to aver in paragraph 4
of the plaint that after the death of father Jafarulla mother Rasina Beevi was not
keeping good health and hence she was under constant treatment for her
ailments and it is the Plaintiff who used to send money from abroad for his

mother’s maintenance and for her medical expenses and during 2018 beginning
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mother was mentally affected and was not in her sense at all and as the Plaintiff
was at abroad the Defendant and her husband misused the health condition of
mother Rasina Beevi obtained an Inam Settlement deed on 31.01.2018 in
respect of the 3™ item of the suit property. Further it is also false to state that the
3" Defendant has illegally mutated the revenue record and obtained Patta in her

favour.

15. Further contention of the Defendant is that it is false to aver in paragraph 5
of the plaint that when the Plaintiff came to India for his mother’s death he
remained in India itself and when the Plaintiff approached the Defendant
through panchayatars to give his share of properties she refused to give and the
Defendant also openly declared that the except her the Plaintiff has no right or
share in the suit properties. Further when panchayat was held on 20.10.2020 at
Vellayapuram the Defendant refused to heed to the advice given by the
panchayatars and also refused to given property to the Plaintiff and hence they
asked the Plaintiff to seek his remedy through court of law and hence the
present suit is filed seeking for partition as the Plaintift is entitled for 2 shares in

the suit properties.

16. Further contention of the Defendant is that as a matter of fact at the time
of the marriage of the Defendant during 1996 the Plaintiff was 10 year old

minor boy. Hence it is utter false to aver that at that age out of his income he
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gifted 40 sovereigns of jewells and gifted house hold articles worth of several
lakh. In the certificate issued by the Jamath it is clearly mentioned that no
jewells were given. As the husband of the Defendant is very affluent without
any sridhana and jewells they married the Defendant. Whereas the Plaintiff from
the childhood itself lead a wayward life style without perusing his education.
Even after he went to Malysia he spent all his income and never gave any
money to the mother for her maintenance. The Plaintiff also never maintained

the Defendant out of his income.

17. Further contention of the Defendant is that during 1986 her mother Rasina
Beevi was affected with cancer and it is she who took care of her and borne all
the medical expenses. The case index in respect of the cancer treatment given to
the mother and the other medical records relating to the treatment for diabetic
etc are filed along with the written statement. The 1* item of the suit property
is settled on mother Rasina Beevi by her grandfather Noorudhin on 05.07.2004
vide Ex.A1l a settlement deed and from that date onwards it is mother Rasina
Beevi who was in possession and enjoyment of the said property and when she
was down with ailments out of love and affection she settled the same on the
Defendant as it is the Defendant who took care of her. Further in the settlement
deed itself mother has stated that the Plaintiff has failed to maintain her and also
failed to bore the funeral expenses of father Jabarulla. Hence as the Defendant

took care of mother Rasina Beevi and the medical expenses were also borne by
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her she executed a WILL dated 06.03.2019 before a Notary Public vide Ex.B4
which is enclosed along with the written statement. The tax receipt in the name
of the Defendant is also enclosed herewith. Further the 3™ item of the suit
property she purchased the same from one Anthonysamy during 2017 for a sum
of Rs.90,000/- and she is possession and enjoyment of the same from the date of
purchase. The Patta stands in the name of the Defendant in respect of the 3™
item of the suit property is enclosed herewith. The crop insurance for the years
2018 to 2020, the Adangal Vide Ex B7 .are also enclosed herewith. In respect
of the 3" item of the suit property joint Patta stood in the name of mother
Rasina Beevi and out of her love and affection she settled the same on the
Defendant vide Ex.B8 Inam Settlement deed dated 31.01.2018. the document

pertaining to the 3™ item of the suit property is enclosed herewith.

18. Further contention of the Defendant is that though the Plaintiff worked at
Malysia where father was also working however he did not help him when he
met with accident and died during 2016 and he did not even bother to spend for
his funereal and it is her Aunt Ilmunisha who spent a sum of Rs.75,000/- for his
funeral. Thereafter it is the Defendant who repaid the said amount to her Aunt.
19. Further it 1s false to state that the Plaintiff came to India to attend his
mother funeral. As a matter of fact he refused to come to mother’s funeral and it
1s the Defendant who spent money for her mother’s funeral. It is for the Plaintiff

to prove that he came to India for the mother’s death by producing his Passport.
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20. Further contention of the Defendant is that the Plaintiff never cared for the
welfare of the family members and lead a wayward lavish life style. Further the
Plaintiff is having illegal contact with one Sarabunisha of Vellaiyapuram for
long time and along with her the Plaintiff attempted to disposes the Defendant
from her house. Hence she lodged a complaint against the same on 26.01.2020
on the file of S.P.Pattinam Police station in CSR.NO.17 of 2020. In the enquiry
the Plaintiff undertook that he would not disturb the Defendant’s peaceful
possession and enjoyment of the house property constructed by her. The CSR is
enclosed herewith. As the Plaintiff sexually harassed the daughter of the said
Sarabunisha case was registered against the Plaintiff and the said Sarabunisha
under the POCSO Act in crime No.3 of 2020 on the file of All Women Police
Station, Thiruvadanai and hence both of them were arrested. The FIR lodged
against the Plaintiff is enclosed along with the written statement. After he was

enlarged on bail with the intention to harass the Defendant is acting against her.

21. Further contention of the Defendant is that the Plaintiff was never in
possession of the suit properties and having no right over the suit properties it is
untenable on the part of the Plaintiff to seek partition of the same. Hence the

Plaintiff is also not entitled for any injunction as prayed for.

22. This court has given its anxious consideration on the rival contentions of

both the parties. As taken earlier the present suit is filed seeking for partition of
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the suit properties. The father of the parties to the suit Jafarulla Khan died on
26.11.2016 and the mother of the parties to the suit Rasina Beevi died on
09.07.2019 and the Plaintiff and the Defendant alone are the legal heirs of
Jafarulla Khan and Rasina Beevi. In respect of the above there is no dispute

between the parties.

23. However the case of the plaintiff is that the suit properties are absolutely
belongs to the mother of the Parties to the suit one Rasina Beevi. After the
demise of their parents the Plaintiff and the Defendant alone are entitled right
over the suit properties and hence their properties were jointly enjoyed by both
the Plaintiff and the Defendant without any partition and hence after the demise
of their parents as per the Muslim personal law the Plaintiff is entitled for 2

shares and the Defendant is entitled for 1 share in the properties owned by them.

24. Whereas the contention of the Defendant is that the 1* item of the suit
property is settled on mother Rasina Beevi by her grandfather Noorudhin on
05.07.2004 vide Ex.A1l a settlement deed and from that date onwards it is
mother Rasina Beevi who was in possession and enjoyment of the said property
and when she was down with ailments out of love and affection she settled the
same on the Defendant as it is the Defendant who took care of her. Further in
the settlement deed itself mother has stated that the Plaintiff has failed to

maintain her and also failed to bore the funeral expenses of father Jabarulla.
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Hence as the Defendant took care of mother Rasina Beevi and the medical
expenses were also borne by her she executed a WILL dated 06.03.2019 before
a Notary Public which is enclosed along with the written statement. The tax

receipt in the name of the Defendant is also enclosed herewith.

25. The Defendant would further contend that, the 2" item of the suit property
she purchased the same from one Anthonysamy during 2017 for a sum of
Rs.90,000/- and she is possession and enjoyment of the same from the date of
purchase. The Patta stands in the name of the Defendant in respect of the 3™
item of the suit property is enclosed herewith. The crop insurance for the years

2018 to 2020, the Adangal are also enclosed herewith.

26. The Defendant would further contend that, in respect of the 3™ item of the
suit property joint Patta stood in the name of mother Rasina Beevi and out of
her love and affection she settled the same on the Defendant vide Ex.B8 Inam
Settlement deed dated 31.01.2018. the document pertaining to the 3™ item of the
suit property is enclosed herewith. Hence the Defendant would contend that, the
Plaintiff was never in possession of the suit properties and having no right over
the suit properties and it is untenable on the part of the Plaintiff to seek partition

of the same.
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27. On a careful perusal of the pleadings of both sides and upon consideration
of the records, the present suit is filed seeking for partition in respect 3
properties. Though the Plaintiff claims that all the three properties belonged to
his parents however during cross examination he admitted that originally it
belongs to one Noordheen, grandfather of the parties to the suit, who executed
an Inaam settlement dated 5.7.2004 vide Ex.A1 in favour of one Rasina Beevi,
the mother of the parties to the suit. The clear admission of the Plaintiff would
go to prove that the 1* item of the suit property is the absolute property of the

mother of the parties to the suit.

28. No doubt after the death of the mother of the parties to the suit both the
Plaintiff and the Defendant are entitled for share in her properties as their
personal laws. However in the case in hand it is the claim of the Defendant that
after the Inaam settlement was executed in favour of Rasina Beevi. She was in
possession and enjoyment of the 1* item of the suit property and subsequently a
WILL dated 6.3.2019 vide Ex.B4 she bequeathed the same in favour of the
defendant and after the death of mother Rasina beevi, she is in possession and

enjoyment of the same.

29. Though as per the Muslim Personal Law Rasina Beevi cannot execute a

WILL in respect of the entire extent of the 1* item of the suit property and can
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execute a WILL in respect of 1/3™ alone, Rasina Beevi has executed an
unregistered WILL in favour of the Defendant in respect of the entire extent of

the 1°* item of the suit property.

30. Now let us discuss as to whether the WILL is valid in respect of the 1/3™
share in the 1* item of the suit property. Before going into the merits of the case
it is relevant to reproduce the principles which are culled out from various
judgments of the Hon’ble Apex court and the Hon’ble High courts with regard

to the proof of WILL.

31. The propounder has to show that the WILL was signed by the testator; that
he was at the relevant time in a sound disposing state of mind, that he
understood the nature ~ and effect of the dispositions, that he put his signature
to the testament of his own free WILL and that he has signed it in the
presence of the two witnesses who attested it in his presence and in the
presence of each other. Once these elements are  established, the onus which
rests on the Propounder is discharged. But there may be cases in which the
execution of the WILL itself is surrounded by suspicious circumstances, such
as, where the signature is doubtful, the testator is of feeble mind or 1S
overawed by powerful minds interested in getting his property, or where in the

light of the relevant circumstances the dispositions appear to be unnatural,
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improbable and unfair, or where there are other reasons for doubting that the
dispositions of the WILL are not the result of the testator’s free WILL and mind.
In all such cases where there may be legitimate suspicious circumstances those
must be reviewed and satisfactorily explained before the WILL is accepted.
Again in cases where the propounder has himself taken a prominent part in
the execution of the WILL which confers on him substantial benefit that is
itself one of the suspicious circumstances which he must remove by clear
and satisfactory evidence. After all, ultimately it is the conscience of the court
that has to be satisfied, as such the nature  and quality of proof must be
commensurate with the need to satisfy that conscience and remove any
suspicion which a reasonable man may, in the relevant circumstances of the

case, entertain.

32. Now based on the above said solemn principles of law now it is to be seen
that whether the Defendant has proved the WILL dated 06.03.2019 [Ex.B4] said
to have been executed in favour of the Defendant. In-order to prove the due
execution of the WILL dated 06.03.2019 the Defendant examined the attesting

witness as DW-2 and DW-3.

33. In respect of the execution of WILL in favour of the defendant she
examined DW-2 and DW-3. During chief examination DW-2 would

categorically deposed that the said Rasina Beevi executed a WILL in respect of
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the 1% item of the suit property in favour of the defendant in the presence of a
Notary Public. In which he and DW-3 made their signatures as witnesses to the
said WILL. Similarly during chief examination DW-3 also deposed the same.
Though both DW-2 and DW-3 were elaborately cross examined by the Plaintiff

however their evidence was not shaken by him.

34. On perusal of the deposition of DW-2 and DW-3 are the close relatives of
the parties to the suit and they are not strangers to them. Hence as the 1* item of
the suit property is bequeathed to the Defendant leaving the Plaintiff, it cannot
be gainsaid that the WILL is not valid and DW-2 and DW-3 are the men of the
Defendant. Therefore from the deposition of DW-2 and DW-3 it is evident that
Ex.B4 WILL was duly executed in favour of the Defendant though it is not
valid in respect of the entire extent of the 1% item of the suit property. Moreover
the WILL was executed in favour of the Defendant on 06.03.2019. After
execution nearly for four months she was alive and died on 09.07.2019. Though
the Plaintiff alleges that he was in contact with his mother and used to send
money for her maintenance however he has not taken any action against the
execution of the WILL in favour of the Defendant. Further even after the death
of Rasina Beevi the Defendant dealt with the property and the Plaintiff has not

raised any objection till 2020.
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35. In respect of the above it is also relevant to mention about the cross

examination of the Plaintiff for better understanding of the case in hand;

" biedr Gmbs GaHSH 05.09.1981. SlrHleundHlé@E 1996 6v  Slpoewid
BLbSG. OlrdHlemsleE Slapweond mL&GSDLOUNE oreoéE 15 euwg)
SHE&HNMD. AHIEUNRE! 6reorg wmor weflemssemLullev Caiemev uMisHg)
aubCsH6dr. mesT eueflBm g @& GEcvenb@uig 23 anwug SIH&Hs6euTb.
wresT  Oeveflbn(y O &6dTm) soundlss et OnrSleundléE 1996 6v
Slpoemid Q&G cmeush8s6T eredim HIesT o MUIIHHSTL Dig Soum)
,601mev HedT 2_ar(enifler SpdE&bGung Ceauemev GFIIG Sl(HL6TSHSIDE
2_&6Slujeir@erreot. 8bs oNleurdens mriedr  GlnSlGevmr (pGHev
aNamrenemruiBeur gameilevemev eredimmey Fiflgnesr. ereorg GUMHEDM(HES
Heoflu’_ L euprend SHHoHs! oteoig OQubHGomnré@E seooflul L
Q(THLOMEND S(Hih&SHlevemev 6TeTMI BHTGOT Fo MIUI(HHSTEL DiF) HoUM). 6TIG)
smumi 2019 6L &evoneommi.  iGedr Yledreoni Hnedr mnedr SHSwneslh @
abB8sheir. Gleueflbm_1q60 SHHE FbUNSSHE 6Teord CUDHCDM(HEE HITedT
ueord iep)VSlyeiT@eredr.  eTeoIg (PHovrefl D &6  e6ULDNE  6TEoTE)
SMUMHEHEG HI6T Ueord O&smHUuGuesT oL DGHHE SHOUTIRS)
oTTEolIL D R GHMID Sevemev. 6TeIg) (WHovrelfl 6Teo1g Sibomelig UeoTd

@&nhs5608 Gurev BSlemw HIET DibiG Fbuetwns GUMHM O &sTETEI6OT.
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Wwsovrerfl SpL_&6iT (Po6LLDNES U6ooTLD
SmésGDb Ourwes 20,000 Gomr 30000 6reosH  HMUNIHES
Sie)Glyer@eredr.  (WpHovrefl SieursH SMUMT ePEVD 6TEOIEH SMUN(HEE)
uetorld @&mHound.  6TeoTg) wsovnefl Guwi &r&lb DTG smumi @uuwik
oTeo1d @ g flweilevemov. eommev Sieul erhiser 2erflev Hredr &(HeHSMM.
SiouIgH SMUMT BT g UeTD FDUBHSLONS &H6ooTd@G 6uSHSIIHUUMT
oTTm ©O&FN6GOTEOEL 6TETdE Diems UDMl Csflwungl. e6TeIgd SMUNHES
1986 6v YymmIGmrmi erhHul’_L g Si5MH©G Hleopw wEpSGHIUD UMISHSHS)
oroTmy OEnesreomey FHHNGHT.  6TEOIEH HHoOS SHTST DiHs ©&F6V6EH6T
umis g O\&nesoTLmi. HIedT Fomieus oM eTadrmib YlrSleund) snedr &Lbhs
ubsH MBLKIGOHSE Guwouns orerg smuTiledr WIHSGIN ©O&F6V6EHOT
umisgl O&snesorLmi eredTm OlEnesreomev &flwevov. Siewi SoUUSHES
ety uBLSSIDEG WY eTeog  HMUNIHEE FHMI  WweoTblemey
sflwevbeumocy GHHSHGI. HIST IGUTREH OoueflBm 1960 SHHSHSHTeL
emaSSIWID UMTSSMIG6NT 6T6oTM 6T6o18(& OSTlWNgl. 6TeoTd SMUMT HEVLDTS
BT GHsMT  eredimid  Deuf @  OumeegIb  weblemevwimey
unSlasuL_eilebemev  eredrm  @FneiTeommeyL  Dieui  eredreoflib  Buneoflev
Guaicuemngd mousHE Sieui FbHm weoblemev UTSIOY DiEOLHHSHNES [HTEOT

&6 WIS G 6oT. bredr  oteoig QUDHGDMIHEHE UeID DU
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SMTeooTSH Sleommep)ld 616018 BL AU &HmE &flwevouns &mreordSleomepid &TedT
6TEOIE SMUMT 6TETEME0T &H6UoTlq SHMTHET 6T6orm ©O&FTedTeomey  &Fiflwevev.
oTeoidh @& SlapwemronSl 69l L gl  erteorg wemeoiell Quwii &ry Hlegr.
SIU(H&@& aIh&H6eoT86u Slpemionsl elleusmss CubMIEpHSM. 2003 6L
Nosmsds  QuUHMIHHSMI. et Uledteont  Sieuiser  Caibgy
ampailcuemov.  (GHRHOGHOW UMIeHS Diciey OUMT(RE GQIIHEUNT.  6TEOTSI
weneoiedld@ Bahomen eredipmev miedr  Gevelflbm 169 mHiHa! U6oTLD
iU Beucdt. 5 QUUBLHIGOEHEE (POTY S(HiH 616018 Wwemestel UeoTd
CasLLmev DigillemaniBueir.  &LbHEH 26.01.202060 6TOT&H G  6T60TS)
wenetellé@&h  Hrel uedrefl eungedleyv Slpweoid HLHHE 6TEOTMHTEL
sflsnedr. SIBHE& (WPTY Siewi 6reo1gl Wwemeiel]l Eevemov. el USHSS S)
519 S (HH S M. URESSSIST iqUuemLullev ueord GsL_umi  HI6ST
3160)L|BeuedT. 6TeoTEH SMUNIHEHE UGDID ANVNUSHETT WpSMID
ercoTeollL_ b Sevemev. &Y Hlegnedlesr waser @uwii &9&m uieSesr. Fllsm
uieSenib, SieuTg SHoosWDd SlIHAT _cmeoT Siemeodd Waolfli  &meuey
Blemoviws Slev ereoid @ erSlmmes GunsGorom cupd @ BHNTH&H60 ©O\&FIISIOT 6T &6iT
6T60TDITEV &flgmesr <6016V DG @uminumeor QIDSHSHMTGID.
RTDOUSSHOBHHECH  oTeoid BLeNgHm&BHT  eigieyb  &Filufleveuns

snreoord Sleormev Hnedr ereorg smumi GlrHleund Quwifler smeur 1 wHmID 3
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Bovss Oenggsomer o1 (p&leor. smour  ©Fnsgisefley  HTST
Jigguasb sl SGovemovw etedimy OHNHECH  eteors WwemeoTNUIGHT
Seoor(h Ho0lev BHe APEHDS HNbHy OFIgIeTCeTeT 6T65TM ©&FTET6OTTEL
sflucbov. SHs OFTHGIHET FbDubSLN 6TEIEHGD oreorg FOB&HNGIHlEHED
SooLuwllev Sl UEHEMUSE THAID HL &&H66LEm6v. S, 60TV
awnsSlev  BElweTmSSledr ewould Gewswns  GIflGEH  ©&smeiTeHLTM)
&6 (DIGOTMT &H6IT. UGHEFMUSE oTHIAD HeoL GUMeSlebemev  6TETMID
&S H&eTsS Heunns sa M&SIGM6T 6Teorm GleneTemey Filwevov. Hreum 11b
Bovss Oensdler UnSleundl @uilgpliug Fbubswns mHresT Ulré&emeot
@&WBsH 65T er6drmmeyL Fiflwevev. ereordh @& eTHlmms YlrSleund) ereiv.9l.uL_1q eord
smeucy Hleoovwslev ysmi OanBhssm eredimmey  &ilsnedr. &HM6U6L
HlemovwsSlev @&NHG &Fbubswns HEILSTMSHSIHT eweuld HIST UMISSI
@anaT&SI8mest er6dTm) 61(RSl O&HMHSECHHT. HIGT &HMeucy [HlemevwdSlev
Sigioueor  Undleandlée Osrivemen Oanhsds wwm GLer  eredrmy)
@&neirteomev  Fflgnest. HHOUTWRE — oTedredflLd  &mevorldslu(p b
oundGewould BIeT oT(RSl O&THS5SHIHTT g Gl.ersrl (s &NOUSH
@Qauwiu@Slms. steun FTHGIS6TeL HIedT RIbusSESHHEsH ol (b
SigluasbSlev SmhsdHSlcvemen ereTm OEncsreomev &Fflwevev. ol (h

Sisp)lucudSlev SHHECHT 6TETM HIEHT ST HNHHL OFUISIETONSI S6UMm)
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oreoTmy @&neiTeomeyv &iflwevev. medT Gl uflemmb ereoid@ HleoL&s

g lq WHlevemev 6161 GlEFm6dTEoTTeL Fiflwevov.

36. On a careful perusal of the above though the plaintiff claims that right in the
1*" item of the suit property however when he was confronted with the WILL
allegedly executed by his mother in favour of the defendant, he would feign
ignorance of the same. Further though the Plaintiff claims that the Defendant
has fraudulently obtained the WILL from his mother however nowhere he has
denied the signature of his mother found in the Ex.B4. Further though the
Plaintiff contend that the WILL was obtained by the Defendant fraudulently

however no piece of evidence is available in respect of the same.

37. Further it is the case of the Plaintiff that using undue influence she obtained
the WILL and hence it is for him to prove the case of undue influence and fraud
played by the Defendant and her husband in obtaining the alleged WILL. In a
line of Judgments it has been categorically held by Hon’ble High Court and
Hon’ble Apex court that where the validity of WILL is challenged on the
ground of fraud, coercion and undue influence the burden of proof would be on
the caveator. Person pleading forgery, has to establish such plea by cogent
evidence and the initial burden of proof of forgery is on the person alleging
forgery. When no such evidence is let in to establish forgery the burden of

proof will not shift to the other person. In the same judgment it has been held
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that mere reduction or deprivation of share of natural heir under a WILL, will
not throw any suspicious circumstances and that such disinheritance will have
to be considered while appreciating evidence and attending circumstances

under which testator chose to disinherit such natural heir.

38. Further though the Plaintiff alleges that, after the death of father Jafarulla
mother Rasina Beevi was not keeping good health and hence she was under
constant treatment for her ailments and it is the Plaintiff who used to send
money from abroad for his mother’s maintenance and for her medical expenses
and during 2018 beginning mother was mentally affected and was not in her
sense at all and as the Plaintiff was at abroad the Defendant and her husband
misused the health condition of mother Rasina Beevi; however no piece of

evidence was produced by him to prove the same.

39. Further though the Plaintiff would contend that out of his hard earned
income at abroad a house was built in the 1* item of the suit property, and it is
the Plaintiff who is living in the said house, which is vehemently denied by the
Defendant, the Plaintiff has not filed any document to prove the same and no
evidence was let in by him to prove the same. Further it is also admitted by the
Plaintiff that it is the defendant who is in possession and occupation of the 1*

item of the suit property.
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40. Hence from the foregoing discussions this court is of the considered view
that while executing Ex.B4 Rasina Beevi was in sound disposing state of mind
and there is no suspicious circumstances surrounded it to brush it aside and the
Defendant /propounder has cogently proved the execution of WILL Ex.B4 to

the satisfaction of this court.

41.  Therefore taking into consideration of the above, this court is of the
considered view that, the WILL dated 06.03.2019 in favour of the Defendant is
valid in respect of 1/3™ of the 1* item of the suit property and is binding upon
the Plaintiff. In respect of the remaining 2/3™ of the 1% item of the suit
property, the Plaintiff is entitled for 2 shares and the defendant is entitled for 1

share as legal heirs of the said Rasina Beevi.

42. Now coming to the 2™ item of the suit property it is the case of the
Plaintiff that he is entitled for his share in their parents property as per their
personal law. However, the Plaintiff has not explained about the nature of the 2™

item of the suit property.

43. Whereas the contention of the Defendant is that, the 2™ item of the suit
property was purchased by her from one Anthonysamy during 2017 for a sum of

Rs.90,000/- and she is possession and enjoyment of the same from the date of
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purchase and the Patta stands in her name. In-order to prove the same the
Defendant has marked the Patta stands in her name and the crop insurance for

the years 2018 to 2020 and the Adangal as exhibits.

44. Though during cross examination the Plaintiff deny the above said aspect
and would depose that the 2™ item of the suit property is their ancestor property
and his mother was in possession of the 2™ item of the suit property and Patta
stood in her name and he was also in possession of the same however no iota of

evidence is available in respect of his contention.

45 For better appreciation of the case in hand the cross examination of PW-1 is

reproduced below;

"...BheuT 2 1b Sovbs Q&S L ieds OFnsg iSlev BT igueuld
SmbgleTGeredr. o1t FMUMT DiHGH OEFTSHDG lBUSHSeSlembSMT HTedT
@evelflBm_1g60 S(HiHE&H6HT. s FHSIHE& oreoig sSmumi eufl
sl lquetermi.  eufl TFsIBemer  piedr  HSloeImEGSlev  HTEH&

@&wwellevemev ... "

46. Further during cross examination he also admitted that “...&meur 2 b
Bés 0FT55DHE& B eTeors SMuUNHD wWlF sTISEH &g
@snarerellevemev. GlrSleundl vl sMISH O&FWGeTom. &SL_bHs 2, 3

(L IhISEMS Deui uuilif sMISEH C&WgeiTemT.
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47. Further though he would depose during cross examination that "..gsmeur
21 Sovbs QFTHS0 SIHHG BT GU(HLMEID CUHMIETGTET.  6TEoTS)
smum  ulli &G EUIHLIEID SIGOLHS. Breor  uWlii  ergIb
@&wweilevemev smresord HedT Geweflbm g6 SupbBsHeor..." However in

respect of the same no evidence is available.

48.  Therefore taking into consideration of the above this court is of the
considered view that as the Plaintiff failed to prove his right over the 2™ item of

the suit property he is not entitled for a share in the 2™ item of the suit property.

49. Now coming to the 3™ item of the suit property, the case of the Plaintiff is
that the suit properties are absolutely belongs to the mother of the Parties to the
suit Rasina Beevi and after the demise of their parents their properties were
jointly enjoyed by both the Plaintiff and the Defendant without any partition and
as per the Muslim personal law the Plaintiff is entitled for 2 shares and the
Defendant is entitled for 1 share in the properties owned by them and the 2™
and 3" items of the suit properties are in the possession and enjoyment of the
Plaintiff only. However nowhere it was specifically mentioned about the nature
of the 3" item of the suit property and no document is filed to prove the

possession of the Plaintiff in the 3™ item of the suit property.
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50. Further it is the case of the Plaintiff that, after the death of father Jafarulla
mother Rasina Beevi was not keeping good health and hence she was under
constant treatment for her ailments and it is the Plaintiff who used to send
money from abroad for his mother’s maintenance and for her medical expenses
and during 2018 beginning mother was mentally affected and was not in her
sense at all. At the Plaintiff was at abroad the Defendant and her husband
misused the health condition of mother Rasina Beevi obtained an Inam
Settlement deed on 31.01.2018 in respect of the 3™ item of the suit property and

hence the Inam settlement deed dated 31.01.2018 is not valid in the eye of law.

51 Whereas the contention of the Defendant is that, in respect of the 3™ item of
the suit property joint Patta stood in the name of mother Rasina Beevi and out
of her love and affection she settled the same on the Defendant vide Inam

Settlement deed dated 31.01.2018.

52.  On analysing the pleadings of the parties to the suit though both of them
claim that it is their mother who was in possession and enjoyment of the 3™ item
of the suit property however during cross examination of PW-1 they both

exhibited a different story in respect of the ownership of the 3™ item of the suit
property.

53. For better appreciation of the case in hand the cross examination of PW-1

1s reproduced below;
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“...omerm 3 b Souss 0Fnsslcr &G eretor. 165/38. ig) 2 3/4 Q&6dTL_
NGb. @Hs 0156086 QUTNISS SUTTSID, FUIL I(&LIET, 2_GIOTET Di6d),
woesur RSCwMF Guwfler ulLm 2 eteng. DSlev SUIMSID eT6OTS)
BSTHHT erdusIev BHs FnHSlepd unsd Casl &lBmesr. SHhs 2
@&6TIq 6L WHMHATHOEHEE 6THS 2 flemwb Sevemev. oML Hieum 3 (b
Bovss 0FNHE S6erm aueor prer@ Guflepd sal” ([ ulLrelléy 2 eTerg)
oredim @&neireomey  FflGHNeT. BI6STE BUTSHEOHD DiaUTEHEHEETIw
unsSemd UIfse O&nesoTLMiseT 6Tedrm &M (BeUSMHE pEUGTOID 6TEMSLD
preor HSloedimSlev HTeEsL OFLWeNcLemeV. HIGT Fomag SOIM
eTTmID Hmeunr 310 Sovss Q&ETsHSlev Gui@MILOI L bres @& Cuh& &b
2 flomo 2 eitongl oTHTMID Sieuisememyd BHs updSHlev STUGleMTES
CeiisbaCacor(Hb eTcdTm @&n6sTeomey &Fiflwevev. eTeoig SMUMT 3 b Sovds
@&nsems CQuTmss ereorg FCasMsfl @uwiflev 31.01.2018 et Seomd
O&crigev@weT  eT(RSl emaussHm  oteorm  GlEnedreomev 6T (RS
OGUSBIGTOMTT  P6oMM6L  DiF FL LU GlEFcvouns). SHOEOMMOL DG
gbubsoneor  uflembd  Caslselldvemen IiHmHE& ~— WLIDIS — UTHD
@& (heiTGormedr..."

54. From the cross examination of PW-1 it reveals that joint Patta stands in

respect of the 3" item of the suit property stands in the name of Ibrahim, Saibu



37

Rehman, Uduman Ali and Mustafa and all the four persons are entitled for share
in the 3™ item of the suit property. However those persons were not arrayed as

parties to the suit.

55. Further the Plaintiff has also not adduced any evidence to show that after
partition the 3™ item is allotted to his grandfather Ibrahim alone. Further the
Plaintiff has also not stated about the legal heirs of the said Ibrahim and no

genealogy tree is filed by him.

56. Further though the Defendant claim that her mother was in possession and
enjoyment of the 3™ item of the suit property and out of love and affection she
executed a Inam Settlement in her favour on 31.01.2018 however it is her own
case that that property belongs to the above said four persons. Then it is for her
to explain as to how her mother got the property and later settled on the

Defendant.

57. Though the Defendant has not raised the plea of non-joinder of necessary
parties in the written statement and no necessary issues were framed in respect
of the same, however as a corollary issue it can be raised and decided as
question of law can be raised at any point of time. Hence taking into
consideration of the above this court is of the considered view that as the

Plaintiff has not arrayed the above said Ibrahim, Saibu Rehman, Uduman Ali
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and Mustafa or their legal heirs this suit 1s hit by non-joinder of necessary

parties.

58. Further it is also relevant to note that admittedly the Plaintiff has also not
prayed to set aside the settlement deed dated 31.01.2018 executed by Rasina
Beevi in favour of the Defendant in respect of item 3 of the suit property as not
valid in the eye of law though he sought for partition in respect of the 3™ item of
the suit property. Even after the cross examination also he did not chose to
implead the above said Ibrahim, Saibu Rehman, Uduman Ali and Mustafa or
their legal heirs in this suit nor did he chose to amend the prayer in respect of

the alleged settlement deed dated 31.01.2018.

59. Hence though this court has held that in the 1* item of the suit property the
Plaintiff is entitled for his share however as the suit is hit by non-joinder of

necessary parties it is liable to be dismissed.

(13

60.  Further during cross examination PW-1 deposed that *...smeum
@&nsgmsomer Coum yielles O&FTsHgIseT oTeTefllLld &evemov.  6T6oTE)
smumfledr pemsser, o5 2 uCwns GunpL_&ser YrSleunSll b 2 eirong).
6T60IE| SMUMT 6TEURIOTR)| [HED&H6T MauSSI(HHSM 6TeordE Osflwngl. 20
gouredt oo SHl(pdbsound.  Dibhs HooswWler 2 fleowemw  HIedT

Camrellevemev. SHs 6Sleursems mbnesr GliTnlev &mMISI_ellebemev eTETMITEL
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2

sflgnesr. ..” which goes to show that he has not asked for any partition in
respect of the jewells of his mother. Hence as rightly questioned by the

Defendant this suit is bit by partial partition also.

61. Therefore taking into consideration of all the above this court is of the
considered view that though the WILL dated 06.03.2019 executed by Rasina
Beevi in favour of the Defendant in respect of item 1 of the suit property is valid
in the eye of law in respect of the 1/3™ of the property and the Plaintiff is
entitled for his share in the remaining 2/3™ share in the 1% item of the suit
property; and as the Plaintiff has not prayed to set aside the settlement deed
dated 31.01.2018 executed by Rasina Beevi in favour of the Defendant in
respect of item 3 of the suit property as not valid in the eye of law; he is not
entitled for the relief of partition as the suit is hit by non-joinder of necessary

parties and Partial partition. Hence issues 1 to 3 are answered accordingly.
ISSUE NO.4 & 5:-

Whether the Plaintiff is entitled for Mandatory Injunction?

Whether the Plaintiff is entitled for permanent Injunction?

62. As issues 1 to 3 are answered against the Plaintiff he is not entitled for the
relief of Mandatory and Permanent Injunction. And hence these issues are also

answered accordingly.
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ISSUE NO.6:- To what other relief the parties are entitled for?

63. Taking into consideration of the facts and circumstances of the case the
Plaintiff is not entitled for any other relief and hence this issue is answered

accordingly.
In the result;

The suit is dismissed. However, taking into consideration of the
relationship of the parties to the suit there is no order as to cost.
Dictated to the Steno-Typist and computerized by her directly, corrected

and pronounced by me in open Court, this the 28™ day of February 2023.

Digitally signed

G by G VIJAYA
12)(?5%: 02.28

VIJAY 21:14:20
+0530

Princinal District Judge

Ramanathapuram

Witness examined on the side of the plaintiff:-

PWI1 - Thiru.Salimullah

PW2 - Thiru.Kasim Kethur Mohammed

Exhibits marked on the side of the plaintiff:-

Ex.A1 |05.07.2004 |Certified copy of Settlement deed in favour of Rasina

Beevi
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Ex.A2 ]09.11.2020 |True copy of Adangal receipt in Survey no.164 and house
Photo

Ex.A3 Photo copy of Survey Field A- Register in the name of
Rahima Beevi

Ex.A4 |28.10.2020 |Computerized copy of Patta in Survey No.155/3 and Sketch

Ex.A5 109.11.2020 |True copy of UDR Patta in Survey No.381 /38

Ex.A6 31.01.2018 |Certified Registered copy of Inam Settlement deed in favour
of Nabisathu Thahira

Ex.A7 09.06.2017 |Computerized copy of Market Value Guidelines

Witnesses Examined on the side of the Defendants:-

DWI -

DW2 -

DW3 -

Tmt.Nabisathu Thahira

Thiru.Saifur Rahuman

Thiru.Mohamed Altaf Husaion

Exhibits marked on the side of the Defendants:-

Ex.B1 Acceptance Letter of Salimulah

Ex.B2 Cancer treatment of Rasina Beevi Case Index

Ex.B3 Medical records

Ex.B4 |06.03.2019 | Will executed by Rasina Beevi before M.Natarajan Notary
Public

Ex.B5 House Tax Receipt for the year 2019 to 2022 ( 3 Nos)
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Ex.B6 Compurerized Attensted copy of Patta No.2353 in surevey
no.155/3

Ex.B7 Carbon copy of Adangal receipt (3 Nos) for Sales of Paddy
for the year 2018-2020

Ex.B8 31.01.2018 | Registered Inam Settlement Deed in favour of Nabisathu
Thahira (Orginal)

Ex.B9  [26.01.2020 |Complaint Copy of S.P.Pattinam Police Station

Ex.B10 Attested copy of FIR

Ex.B11 [19.12.2017 | Attested copy of Patta Transfer order

Ex.B12 True copy of Citta Adangal in Surevey No.155/3

Ex.B13 Computerized copy of Patta no. 2353 in Survey No. 155/3

Ex.B14 Original Inam Settlement Deed in favour of Rasina Beevi

Digitally signed

G by G VIJAYA
Date:
VIJAYA 5055
+0530

Principal District Judge,
Ramanathapuram.
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