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104. Burden of proof. — Whoever desires any Court to give Judgment as to
any legal right or liability dependent on the existence of facts which he asserts
must prove that those facts exist, and when a person is bound to prove the

existence of any fact, it is said that the burden of proof lies on that person.
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Punniyavathi and others Vs Pachaiammal and others reported in 2022 (4) CTC 590

o165Tm BC& & 2 Wik Hloesrm (WesTHiitltlev &Sipasetor_aumm e mUuL_(HeTers).

Applying the above principles to the instant case, this Court finds that the
conduct of the Plaintiffs approaching the Court 31 years after opening of
succession and 18 years after the division of properties among the brothers
naturally leads to an inference that they have been ousted and with their
knowledge the Defendants were in enjoyment of the property exclusively
adverse to the Plaintiffs for more than the period prescribed under Article 65 of
the Limitation Act, which prescribes 12 years period as limitation for possession
of immovable property or any interest therein based on ftitle. The time from
which the period begins to run, is when the possession of the Defendant
becomes adverse to the Plaintiff. Therefore, their right gets extinguished under
Section 27 of the Limitation Act, 1963, which reads as below:

"27. Extinguishment of right to property — At the determination of the
period hereby limited to any person for instituting a Suit for possession of any
property, his right to such property shall be extinguished."”

The Plaintiffs as co—sharer had not produced any evidence to show that
they had animus to possess the property and it is highly improbable to believe
that they had no knowledge about the Partition effected between the brothers in
the year 1991 and the subsequent partition among one of the Sharers in the
year 2008. Therefore, this Court finds no error in the conclusion of the Trial
Court Judgment in dismissing the Partition Suit filed by the Plaintiffs, the Appeal

Suit is dismissed.
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