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wreorydl@ O&FcTemeor 2 wikHiwesrmid wgemT&ESlemeruiico S.A.6711999, Dated :
03.03.2023 61651 aulp& Slod &1p&acsorL_aurm) Sivuetls gierers.

"the first appellate Court based on Ex.B.24 to Ex. B.37 Adangal account, came to the
conclusion that the second defendant had been in possession and enjoyment of the suit
property and therefore, the appellant is not entitle to seek recovery of possession, even
assuming she proved her title over the suit property.

"It observed that the appellant failed to produce Adangal extract to prove her
possession over the suit property, which was described as agriculture punja land in the
plait schedule.

"The first appellate Court was carried away by ExB.24 to ExB.37 Adangal extract,
which stand in the name of the second respondent Megarajan. Ex. B.24 to ExB.37 are
relevant to the fasli year 1388 to 1401, which is equivalent to 1979 to 1992. Based on the
Adangal extract produced by the second respondent, the first appellate Court came to the
conclusion that he was in possession of the suit property and refused to grant the

consequential prayer for injunction."

wreorydl@ @&sremer 2 widSHwesrmb G. Selvamani and four others ,/Vs,, The
DRO cum Revisional Authority and 3 others, 27™ November 1997 ; WP.No:13042 , 1994
61651 AU &&Hled S & etor_cummy Sitiuefls gieTerng).

"Best Evidence is to produce Adangal Extract to prove evidence is to Prove
cultivation - Failure to produce - Certificate issued by village Administrative Officer, not

accepted.”
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"In the absence of adangal extract, the certificate issued by the Village

Administrative Officer cannot be accepted, since it can be procured at any time."

wreorydl@ 2 FebSHlweormid Gurudwara sahib Vs, Gram Panchayat village
Sirthala & Anr on 16™ September 2013 sr651D QP& H6d Sipdssevor_oum SitiuefsgicTons.

" the court opined that no declaration can be sought on the basis of adverse
possession in as much as adverse possession can be used as a shield and not as a sword. "

" it is settled that no declaration of title can be sought on the basis of adverse
possession. Ld. Trial court has rightly relied upon the case titled Gurudwara Sahib
Sannadhi ,/Vs,, State of Punjab PLR 756 where in it is held that no declaration can be
sought by the plaintiff with regard to adverse possession because such a plea is available

only to the defendant.”

wesorydl@ GFeTemeor 2 wiifsHlwesrmid Selvaraj and 3 others ,/Vs, Nagarajan and
one other, SANo790 of 2001 & CMP.No. 398 of 2015, e165rD Q&S0 SH1pds&60oTL 6UTM)
Sivueflsgeiren g).

"Suit for Declaration and Injunction - Burden of proof - Documents produced by
Plaintiffs not establishing that property belonged exclusively to Plaintiffs - Extent of
property also not clearly mentioned in documents Plaintiffs trying to establish their case
by relying upon certain Pathway not mentioned in Defendants document - Plaintiffs,
held, to establish their case based on their documents and cannot pick holes in documents
of Defendants Plaintiffs having failed to establish their case by adducing appropriate
evidence held, Suit rightly dismissed by lower Courts - Second Appeal dismissed."

"Applying the ratio of the above said decision in the case on hand, the reasoning and
conclusion of the Trial Court and the Lower Appellate Court cannot be found fault with.
The Plaintiffs have to establish their case, based on their documents and cannot pick the

holes from the Defendant's documents."

wreorydl@ @&ssremeor 2 wiihSHlossrmib Vaithilinga Thevar Vs, Vadivel Asari,
(2004) 3 ML], S.ANo. 681 0of 1993, Dated : 5™ August 2004. 6T66TD & Hl60 &1 TorL_eum my
Sivueflsgeirer g).

"Specific plea not raised the plaint - Plaintiff simply stated he is in posession of a

certain extent - No averments according date from which adverse possession claimed -
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Plaintiff not entitled to the relief of declaration and injunction."

"1. It is seen that even though the plaintiff has stated in the plaint that on the north,
east and south, he put up live kiluvai fence, to prove the same the plaintiff has not adduced
satisfactory evidence. It is a fact that the plaintiff has not come forward with clean hands
to prove his possession over the excess of 14 cents of lands. Apart from the oral evidence
adduced by P.Wa1and P.W .2, no materials or documentary evi-dence has been produced by

the plaintiff to es-tablish his long, and uninterrupted possession over excess of 14 cents."

wreorydl@ o &&bSHlwesrmd Rajappa Hanamantha Ranoji Vs, Mahadev
Channabasappa, AIR 2000 Supreme court 2108, Civil Appeal No. 3513 of 1991, D,-11 - 5 -
2000 61651 QP& Sled &1p& & cvorL_eulmm) SiitiueflsgleTer g).

"Non-examination of one of the respond-ents as witness by appellant - Going to root
of whole case - No explanation given for non-examination of witness Draw-ing of adverse
inference by High Court and recording conclusion that decision of first appellate Court

was based on no evidence."
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Ravinder Kaur Grewal ,/Vs,, Manjit Kaur, Civil Appeal No.7764,2014, Dated: 07.08.2019,
(2019) 3 ICC 641, etadrm oupdSHlesr Hitiemu GumbGasmer &M 1q er&lfleor. SigGunasid
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"57. The adverse possession requires all the three classic requirements to co-exist at
the same time, namely, nec-vi ie. adequate in continuity, nec-clam ie, adequate in
publicity and nec-precarioie. adverse to a competitor, in denial of title and his knowledge.
Visible, notorious and peaceful so that if the owner does not take care to know notorious
facts, knowledge is attributed to him on the basis that but for due diligence he would have
known it. Adverse possession cannot be decreed on a title which is not pleaded. Animus
possidendi under hostile colour of title is required. Trespassers long possession is not
synonym with adverse possession. Trespasser's possession is construed to be on behalf of
the owner, the casual user does not constitute adverse possession. The owner can take
possession from a trespasser at any point in time. Possessor looks after the property,

protectsit and in case of agricultural property by and the large concept is that actual tiller
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should own the land who works by dint of his hard labour and makes the land cultivable.
The legislature in various States confers rights based on possession. "

"58. Adverse possession is heritable and there can be tacking of adverse possession
by two or more persons as the right is transmissible one. In our opinion, it confers a
perfected right which cannot be defeated on reentry except as provided in Article 65
itself. Tacking is based on the fulfillment of certain conditions, tacking maybe by
possession by the purchaser, legatee or assignee, etc. so as to constitute continuity of
possession, that person must be claiming through whom it is sought to be tacked, and
would depend on the identity of the same property under the same right. Two distinct
trespassers cannot tack their possession to constitute conferral of right by adverse
possession for the prescribed period. "

"59. We hold that a person in possession cannot be ousted by another person except
by due procedure of law and once 12 years period of adverse possession is over, even
owners right to eject him is lost and the possessory owner acquires right, title and interest
possessed by the outgoing personowner as the case may be against whom he has
prescribed. In our opinion, consequence is that once the right, title or interest is acquired it
can be used as a sword by the plaintiff as well as a shield by the defendant within ken of
Atrticle 65 of the Act and any person who has perfected title by way of adverse possession,
can file a suit for restoration of possession in case of dispossession. In case of dispossession
by another person by taking law in his hand a possessory suit can be maintained under
Article 64, even before the ripening of title by way of adverse possession. By perfection of
title on extinguishment of the ownerss title, a person cannot be remediless. In case he has
been dispossessed by the owner after having lost the right by adverse possession, he can be
evicted by the plaintiff by taking the plea of adverse possession. Similarly, any other person
who might have dispossessed the plaintiff having perfected title by way of adverse
possession can also be evicted until and unless such other person has perfected title against
such a plaintiff by adverse possession. Similarly, under other Articles also in case of
infringement of any of his rights, a plaintiff who has perfected the title by adverse
possession, can sue and maintain a suit."

"60. When we consider the law of adverse possession as has developed vis-a-vis to
property dedicated to public use, courts have been loath to confer the right by adverse

possession. There are instances when such properties are encroached upon and then a
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plea of adverse possession is raised. In Such cases, on the land reserved for public utility, it
is desirable that rights should not accrue. The law of adverse possession may cause harsh
consequences, hence, we are constrained to observe that it would be advisable that
concerning such properties dedicated to public cause, it is made clear in the statute of
limitation that no rights can accrue by adverse possession. "

"61. Resultantly, we hold that decisions of Gurudwara Sahab v. Gram Panchayat
Village Sirthala (supra) and decision relying on it in State of Uttarakhand v. Mandir Shri
Lakshmi Siddh Maharaj (supra) and Dharampal (dead) through LRs v. Punjab Wakf
Board (supra) cannot be said to be laying down the law correctly, thus they are hereby
overruled. We hold that plea of acquisition of title by adverse possession can be taken by
plaintiff under Article 65 of the Limitation Act and there is no bar under the Limitation

Act, 1963 to sue on aforesaid basis in case of infringement of any rights of a plaintiff."
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e1SlisIIYESE 5w SieBunsid CFILg abSl(HEs Gausr(Hib. GuwmseorL (et SiitGleor
SiqUuenL Wled S coswns SicaiBurg apdE 0FTsHoms uweTuhssiucu erSlflemL
Sie)IBuns 2_flemwemu G (wigwng. AHE5Bumed 21551511 SirGaufliuai(mbd DisoyGuns
2 floow Gasmr wigwng. Gwhsesaor Wesrditicnu uflfedlsg wreorywblE ©O&6sTemeot
o wiBSwesrmib K. Kuppusamy //Vs,, State of Tamilnadu, S.A.No.998 of 2007 & MP.No. 01
of 2007, e166Tm G & SHleo S torL_eun m) Hiiviuefls gleirern g.

"21, For easy assimilation of the above discussion, this Court deems it appropriate to
recapitulate the above discussion.

1. Though there are documents since 1947 in respect of the suit property, it was
executed between the parties admittedly in respect of a River Poramboke. To put it in
other words, the executant of the document did not have any right over the property so as
to transfer to the subsequent purchaser.

2. Since the executant did not have any right over the property, no title could be
passed to the plaintiff.

3. There are no document to prove the possession with a knowledge and notorious and

adverse to the defendants.
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4. Even if the tax receipts are presumed for argument sake as document to show the
commencement of notorious possession, still statutory period of 30 years has not been
completed on the date of issuance of Section 6 notice under Ex.A14.

5. To crown it all, the very suit is not maintainable under Section 14 of Tamil Nadu

Land Encroachment Act. Hence, this Second Appeal is liable to be dismissed. "

BGeyiid, Gomulg wresrybE 2 _&&B&lneirm aupssneor Ravinder Kaur Grewal // Vs,
Manjit Kaur, Civil Appeal No.7764,2014, Dated: 07.08.2019, (2019) 3 ICC 641, e1651m 61108 6008
BGuohBasner &’ _1q wresoryblE G&sTeneT 2 wiHwesrmib A. Lalitha /, Vs, Palani, S.A.No.
122 of 2012 and M.P.No. 1 of 2012, Dated : 19.07.2021 e165rm 6upP&HEHl60 SipéssevorL_eummy
Sivueflsgicrens.

"66. Though documents were produced to establish adverse possession before the
Trial Court in O.SNo.275 of 2006, these documents did not establish possession from
either 1978 or from 1982 after Ex.B1patta was issued. Before the Trial Court, the appellants
should have produced independent evidence to establish adverse possession.”

"67. Though before the Appellate Court, the appellant filed LA No195 of 2008
under Order 41 Rule 27 of the Civil Procedure Code, the Appellate Court had correctly
rejected the application filed by the appellant for the following reasons:

i) Appellants stated any Exs B713 Adangal were not filed before the Trail Court at
the time of Trial though before the Trial Court patta, chitta and ‘A’ Register were filed
before the Trial Court.

ii) Appellants stated that they were in possession of the land from 1978 (as per the Ex
A 2). However, Adangal were filed from the year 1986 not from 1978.

iii) Appellants claimed to be in adverse possession of the suit schedule
property.HoweverAdangal documents ought to have examined by proper witnesses.

iv) Appellants had not proved that they were in possession of the suit property
without any interruption and with knowledge of the plaintiff.

v) PW 1in his evidence state that south to north ridgepole was situated in the suit
property. The appellant have not proved the suit property was enjoyed as a single land
without any ridgepole."

"68. Even otherwise, since O.SNo.968 of 1995 was allowed to be dismissed for non-

prosecution on 08.09:1998 by the 2 nd appellant. Therefore, the plea of the 2nd appellant
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that she was in continuous possession of the suit schedule property to infer adverse
possession cannot be countenanced.”

"69. Execution of Ex.A6 Settlement Deed dated 1332006 in favour of the 1st
appellant by the 2nd appellant to settle the suit schedule property was with a view to give a
semblance of legitimacy to it which the 2nd appellant could not achieve by filing
O.S.No.968 of 1995 for a declaration and a permanent injunction against the respondent’s
and their mother."

"70. Further, having filed a suit for a declaration of title to the suit schedule property
earlier and having failed to obtain a decree would act as an issue estoppel against the
appellants."

"71. There was a break in the continuous possession even if there was possession

earlier. It cannot be said that the 2nd appellant had established adverse possession."
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