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oredTn FhsSWNeorg SDHBHSwTDD abhmsOsTETNS5565M16860 2 6Tong).

151G MS G Nlemrener HSlwesrmb sflwneor GanemrdSlev Sioneollsgicrens.

20. Guenid, eundl GHMILGIBD sreur @&FTsHGIGs6fledr uTEHSIWID WHmID
Siggueud GHNIGHG eundl wHmIb eundl srutley eNlemfléslul L eur.gn2 whHmib
ounsr3  &n_Swhiser eweu(wlb, ol srollesr srssev GELwWoUL L
OUEDTRIGET  WHMID  QEHMUISHIOD alcwoibisellssr 2 6ren &6 ems
whdlewd Hlonasflé@Gn Serellh@ Vlirlaunsleser srillev ereuells g s er(pbd

2 (HeunéasUuL 65l6Lemev.

21. Sir$lamslaser TGy Hreur &S GI&sHoMMeoIs bl C&FTHS 6165 mib,
i usST wneflwd eredrmIb 6undl LHMID HMeun OFTSHSIGT (P 6dT&HUMHST
@Quwifleo  ehul L uSley @Q&swwou’ L. uSlohiseir & L 0ug
abhmsO&neTeTSSHHHEH06v 616orm UlirHleunSlser sriGley WLMIGESIUL (H6iTong).
amhsrGel, aundlullest (et undSlweogameor &SEBUUTLS SibomEhdE Siflwepmt
wreu’ L 2 fleowllwed BEHwesimsHlev, SiFeL eupd@ 616001.404/1973—
aupdsHlov 7Rb UndHeams srounr GQensslet Bg semSend Csmil aupsHs
SmHs0  aFEwiu’_ ([, digerhledieoni 7D  OrHensledsE  AsSTouNsS
07.081973b GsHullevr  Guhulg eupdslev Sivyb wHmIb SFouremesonyb
SipUu9EsIUT_(HD, g6t Sleteon HleopBaubm oy BNEH&L OFUIG DiG6dT
BLogHmsWleTulg 16121980  GaSllleyr sHeauneond OubHmI 7Ib
SlrSleunSlwneor eudy Hlifuns s Sleor Signiucud e SHHHSHTHMD, 26u8 E36vdHs
@&nsg, 4 GndHeamHésE (HSHH506HE ol Uu’ (HellLg  eredrmib
Sir$lenslser srOGleL eunSl Oul L g eunSleser srudley Gubulq Fhisslaer
GGG &@Hoowwns wMIGSIUL_[Herengl. 7 irSHeunluilesr Guwiflev smeur

@&ns g ausy Q&THG 6TedTm (HMIUUTS a&ﬁﬁﬂg%%ﬁ@ @@meg)_lm 3DiG)
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otu@ung), wmi ewoud, 61HES BEOUGTSSHIGHT cpovd g by OFTHHTEH

@upiiul_L gl ereT@mm,

Sm 6wy arhul L h@E& UleTeon Sigl oTbhs

woeopullev, wmmev Hlfeursd QFELWIUL LG oTdTug GHMISGSH 61HhS (b

aueieunest &M_Swpb Girdleunslser sr0lley (WedreoflemevtiuB S50 UL 6Slevemev.

22.

OrSleunSlser sTO0L Oloumsmreyp13 (s HIbsHL OFIgI6TerT

Proforma report—ev &pa&setor_eumm & mMILSIL_OUL_(HeiTerg.

4. |Name of the Wakf (Wak Whether|: [Mendasha Fathasa Wakf -Sunni
Sunni or Shia) Wakf — It is not known where this
Mendasha Fathasa was burried.
But there is a Makkan at
Tiruchirapalli Municipality ward VI

Block.

7. |Object of the Wakf and the|: | The object of the Wakf is for the

conditions of the Grant. Preservation and maintenance of
the tomb. It is for the Fakeer to
make systematic and natural
obligations connected with the
Islamic theology.

13. Particulars of the Wakf|: |The Wakf  Properties were
properties comprised in the wakf| |alienated nearly thirty years back.
with title deeds and documents
relating the re to description
classification extent value of
each item.

21. |How the Wakf is administered at|: |The Wakf is not administered by
present whether by a scheme| |any scheme settled by the Court of
settled by Court of Law or by| |Law. It is not managed by any
Established custom or usage body.

PADMANABAN
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Ol.eamrop1360 @OIGIC_(Heiter  elleunbisefledst  SigluemLullev UGG
umis@&LGUNG, 6udsy OETHSHTEH ahuBSSUUL L sTong Wwesor@Lsomusd@sHsem
gondl orhi@ 2 otong  oteoim  @sfluelldvemey  etdTmID,  &wmi 30
R (HHOEHHEG (WorBu eusby OEnssHsbeser ubss ummueord (Alienation)
@swwiu_ (B L g eTedTmIb, 6THS (B (HMILGIL_L eudy Gumiigqedr &b
315 Hlifeunsd @QsLwiULedevemev 6r6dTm  (GHMINSIL UL (HeiTerSlesr  eweouid
@soflouns SIdw WSOl DHST DigquuemLulleyv emaudg umidsECUNg,
smen Q&Fnsgibser 7w UirSlemSullesr Sispuend wHMID HliicunssSlev
Smébsailioemnon oredTm Oseflouns  Didlwig Slms. @i, Gubuig

A aucord oo sreun &iGey eretor (&HMILGIL_UUL_(HeiTons).

23. Urdleundleser sr0ller sHOOIHS QWsESNIEHT HooTg cungemTuilesrCung,
usSF wLretub or6Tug ocudy O&FTEEH PGD oToTM  6T[HSHIOTSSMI.
ahseT@e @HhSHloesrmd Sineflsgierengiug, sreur CQ&TsHg eudby eriCuUNg,
wnmeb  ephISUUL L& eredim  SiwneflsstuLns  Hlemeuulley,  Fwndlemw
ungHIBSMIUSHEGD,  urTmofliugHED ahuBSsIUL_L SIS  Y.&T.. 1360
GO OUL”_Heiter Hlemevulley, Dibhs &wndl orhiE 2 6rong oTedTm @&HTwNs
Hlemeuullev, Guhuly HeuemrsSlestulg &wmi 30 WeooT(HEBOEHSHES (WPTCU
ubssUTTSeoTDd  G&EWWOUL(H owsy Hliounssslev Sovemev erdim udley
@&wgleTer ghisSlenw uflfevemeor &g UMisEGDLOUNG, sTeuT O&NS S &6T
sy OErsstes sMmHsUUL_H, 7D GirSlansluiesr Hionssdsler SapbHg)
bGHSTEH SiineollesiuL. (igweilevemen. 188 FwwdSHlev, eundlseflesr sriidlev
SN&H&H60 @&wwiuLl_(Heirer Q&M_F&ESWNeoT  bH6UOITRIS 66T OIS F)
umi & @b Gungb, oundl wHmIb rSilesT Sleomw (WPEST  HEUMHSTEHGIT
Siggucus Sl  SHHGIOTETEH  GTATUSTEL smoun  Q&Fnsgssotleor
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o fleowwneriser e16dIm  SigqliuemL wllev  GuphgeTonsTE  SHibHSIoSTHD

SIHGHHIDG)-

24. Sl&nd e sn_Fub SeflGgleTer audby Qplieunent SieIHeOLIW (&MmIdEG
odlemeneonuliley, Seombd WY &L eu@pbBung), Ul LT BLoIg S
eT(h H6UULTSS GHNSHE H1dE O flung eTedTmIb, Sirs Hhisefl b C&FTHems
RUUEDL 55 o61oTm Hooid@ Osflung  eredrmb, ©&FL 19 6bO 6T
BLAIGSmS THSBUIULL G Hooid@ Osflung eredTmid, abhsr@o Siigicy
s usSI wrethu 2aPlurme SEHbsSMT ereTm SHoord@ Osflwng oredrmib,
smeun Q&Ensems &amdeond of(Hé&suuLNleTeI(hd Ul LT Ihm HL6Ilg &
oT(h H&MHH) GNS&H  H5OTEHS @sflwng 6T6OT M) 61L& ©\&IT6soT (i

Fm”_Swwefl gieiremmi.

25. 6 whmb 7 Godeandeser srOGlev Dpeonnest HHOHMIHS
apssdleh soorg angieoruileT@ungl, sroum O&FTSH&SHOHEHE MEHLSHTCT
2 flemwwmi eresrmy ellemrenesr HSHloesrmib Sioneilggiererng 6redrmib, <606y,
aundléE Disgueud undSwb HE5E55 2 6Tengl 6T6dIM SUMISOVNS (PL.6)
sooT(heTengl  oTTMm  6T(HSHOTSH SN . ahsiBGey  ShiHSloesrmid
aNeunSlésiul_([Hererulg 9.6M.1360 Hnoun QFTSHEG! &wmi 30 <1,6001([H & O6HES
w6y  eflbuemesr  @Q&EwOu” (B el L g  etedrmub, 6wy  Hiieunshd
@&swwoULellébemev eTedTmIb uSley C&FEWLWIUL_(HeTong. DicueuTm 6SlHucmHeoT
@Qauwiul_ L. 1914310 PpeooT(f (PHv  @FHM_iHg uew uSley &t L
Seomuiug Slnbiser arbul_[H, AH6T iqUuemL ullev, eu(meumis gemmudlev Ll LT
auphIslUL_ [  Seorwusmmiser QsMihs Hlovg OQFmSS Dispucud &G
oubsmiser oreorm el  sSrutley (Wereflemetu@BHSUUL L. eumib©wmdl
si_Swbd wOmDd Pocomhseflesr epovd Oseflounrs MW (Wi Sos.
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Smm 30 BOTHHOEHEHG WHTGU sraur OQ&rsHsEseT  6Slhucneot
@suwoul_Rerersnes  Ol.ery13-60 @seflouns  uSley  @&LWOLL [H6Ter
Hlemevullev, ig1 &bwhswoner 6bHeNE &L L UUIQWINET BLalq&HeOsI|b, Ukl
ST0GleL o1(hHBUUL_L 58 b EUEOOTLD 615I6)ID Si6UF&6iT STUSl6L
W &reoflemevtiu(h &8 UUL_6Slebemev. Goepd, aNSHléE WsHTUNTS Soomb
@& _19600Ietor’ 30/63 &L Uulg Ul LT eupiistul_(Herer Hlemevullev, smeum
@&nssHlev, unsSHwsens OQuimss  OndHlemSlser  srodlev  Gobulg
sMovssL_Lhisofley smoumr Oensgbsofley ulLm Gsmfl ergIabd ©GUDEYD
Sovemov. Uy FU LD 1995-6v sHmevaueor &MISs Ufle 107 Sidlwsb
@FLUSHE (POTBU DiFL QIPEHSTIEH 1985)601(h OSMLRISUUL (B eiTong).
Shs5E Ghblemouuiley, Q&G BTEHEHL OFLSNHEG &M 70 <H,6001([H & OHES
WerllpH8s @sM_idSflwns Seomul usSHobiser erbul B, eundludledr (pedT
urdSlwevsiser sreur C&FTHems Digmuaid &g abglerer Hlemevudlev, eudy
@&nsg cTm 2 floow Gasmr (Wiguom eTedTM  reorylE BG 2 _&&
BSlweormib T.Kaliamurthi And Anr vs Five Gori Thaikal Wakf And Ors
(2008) 9 SCC 306 ercorm eupdSHlev Biiomeoflsgieirerng.

(A) Constitution of India, Art. 133 - Concurrent findings of fact -

Not shown that said finding were either perverse or arbitrary -

Absence of serious challenge to aforesaid finding of fact - No

interference by Supreme Court.

(Para 5)

(B) Limitation Act (36 of 1963), S. 31 and Art. 96 - Applicability of

Art. 96 Suits barred under Limitation Act, 1908 - Could not be filed

by taking plea that same was within limitation under 1963 Act.

(Para 19)

PADMANABAN
VENKATASAMY




27

(C) Wakf Act (43 of 1995), Ss. 107, 112 - Scope of S. 107 - S. 107
cannot re-vive barred claim or extinguished rights.

2000 (2) Mad LW 66 and C. M. P. Nos. 3200 and 3201 of 2000 in
S. A. Nos. 972 and 973 of 1986, D/- 24-4-2000 (Mad.), Reversed.

6. Let us now come back to the important question that was
raised in the form of question No.2, that is to say, whether the
suits filed by the Wakf/respondents were barred by limitation
and whether the plea of adverse possession was available to
the appellants in the suit filed by the Wakf/respondents. So
far as the question of limitation is concerned, we may
reiterate, as noted herein earlier, that the trial court on
consideration of the evidence and other materials on record,
held that in the facts and circumstances of the present case
and on the interpretation of Article 134-B of the Limitation
Act, 1908 and Article 96 of the Limitation Act, 1963 and also

relying on several decisions of this Court, rejected the
contention of the Wakf/respondents and held that the suits
were barred by limitation under Article 134-B of the
Limitation Act, 1908. However, in appeal, the first appellate
court had taken a contrary view and held that the suits were
filed within 12 years of the appointment of the last
Muthavalli and accordingly, relying on Article 96 of
the Limitation Act, 1963, it held that the suits were not barred
by limitation. It was also held by the first appellate court that

the alienations of the Wakf properties were by the persons

Prinicial District Judge,
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who were holding them in trust and, therefore, on its
understanding of the scope of Section 10 of the Limitation
Act, 1963 held that the alienations did not meet the legal
requirements for a plea of adverse possession against the
trust. Keeping in mind the findings of the trial court and the
appellate courts, we may note that the High court, in the
impugned judgment, has not given its opinion
whether Article 96 of the Limitation Act, 1963 would apply
or Article 134-B of the Limitation Act, 1908 would apply in
the present case. Without going into this, the High Court
instead held that in view of the coming into force of the Wakf
Act, the bar of limitation no longer exists and has held that
the provision to that effect viz., Section 107 of the Wakf Act

would also apply to pending proceedings.

7. In the backdrop of these findings arrived at by the courts
below, let us now deal with the submissions made by the

learned counsel for the parties before us.

8. According to the learned counsel for the appellants, the
suits were clearly barred under the Limitation Act, 1908 and
once it has been found that the suits already stood barred
under the Limitation Act, 1908, Section 107 of the Wakf
Act, which came into force w.e.f. 1.1.1996, could not have
the effect of reviving the barred claim. Relying on Section

6 of the General Clauses Act, 1897 the learned counsel for
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out that a repeal shall not revive anything not in force or
existing at the time at which the repeal takes effect, the
barred claim could not have been revived. He had drawn our
attention to Section 112 of the Wakf Act and submitted that
when Section 112 of the Act also lays down the provision
similar to the one laid down under Section 6(a) of the
General Clauses Act, the barred claim could not have been
revived. The learned counsel for the appellants further
contended that the High Court erred in merely adverting
to Section 107 of the Wakf Act holding that it applied to
pending proceedings as well. On the other hand, he
submitted that the High Court ought to have examined
whether Section 107 had the effect of reviving a claim
already barred under the Limitation Act, 1908. He also
contended that the trial court was fully justified in holding
that the claim was barred under Article 134-B of the
Limitation Act, 1908 and that the reliance placed by the
appellate court on Article 96 of the Limitation Act,
1963 was totally wrong in view of Section 31 of the
Limitation Act, 1963. Therefore, the learned counsel for the
appellants contended that under Article 134-B of the
Limitation Act, 1908, the suits were clearly barred by
limitation and, therefore, Section 107 of the Wakf Act could
not have the effect of reviving the barred claim as it is
settled law that the right to sue is barred under the law of

limitation in force before the new provision comes into
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operation and the vested right accrued thereon, the new
provision could not revive the barred claim or alternatively
shall take away the accrued vested right, if any. In support
of this contention, the learned counsel for the appellant
strongly placed reliance on Section 6(a) of the General

Clauses Act, 1897 and Section 112 of the Wakf Act .

9. So far as the plea of adverse possession is concerned,
the learned counsel for the appellants further submitted
that since the suit properties were accepted by the State
Government as the individual properties of the appellants
considering them as absolute owners of the same for
which the State Government had granted individual pattas
to the appellants in respect of the suit properties, the
courts below were wrong in decreeing the suit on the
ground that the suit properties were Wakf properties and
that plea of adverse possession of the appellants in respect
of the same could not be accepted. It was further
contended that since the suit properties were the subject
matter of alienation as early as in 1927 and there had been
successive alienations upto 1975, it must be accepted that
the original Inamdars and their legal heirs had perfected
the title in respect of the suit properties by adverse
possession even prior to 1927. It was also argued by the
learned counsel for the appellants before us that the High
Court went wrong in declining to allow the application for

impleadment of the legal representatives of the deceased

PADMANABAN
VENKATASAMY



https://indiankanoon.org/doc/59036073/
https://indiankanoon.org/doc/804835/

31

V.T.Doraiswami when there were genuine reasons for the

delay.

10. Relying on the aforesaid submissions, the learned counsel
for the appellants submitted that the judgment of the High
Court in the second appeals should be set aside and the suits

should be dismissed.

14. Although we have already briefly noted the findings of
the courts below, we feel it proper to undertake a more

extensive examination.

The trial court, while dismissing the suits for recovery of
possession and mesne profits arrived at the following

findings :-

"1.Since Syed Nabi and Syed Mahdoom had sold the suit
properties by virtue of Ex. B.13, B.16, B.6 and B.42 dated
2.4.1927, 3.4.1927, 27.4.1927 and since this case was not
filed within 12 years after their death, the suit was barred by

limitation.

2. The argument that the sale deeds were executed by the
then muthavallis not only for self but also on behalf of their
minor children viz., Syed Kasim, Syed Kulu and Syed Tipu
and since the case was filed within 12 years of the death of
such children, the suit was not barred by limitation but

could still not be accepted because it could neither be

PADMANABAN
VENKATASAMY




32

assumed nor was it pointed out by the plaintiffs that these

children were also muthavallis with their fathers.

3. The argument that after the death of the muthavalli in
1922, no muthavalli was appointed till 12.6.1966 on which
date the plaintiff was appointed as the muthavalli and the
suit was filed within 12 years of such appointment and since
the High Court in a decision had stated that a case would not
be affected by limitation if no muthavalli was appointed in
place of the former muthavalli, these suits would not be

barred by limitation, could not also be accepted.

4. It was evident from the exhibits that the defendant
purchased the suit properties in the years 1927 and 1930
respectively and paid the kist etc. to some who enjoyed that
property absolutely. Since the suit was barred by limitation
and the defendants and their forefathers enjoyed the same
for more than 12 years, the plea of adverse possession had

to be accepted."

27. Section 107 provides that nothing in the Limitation Act,
1963 would apply to any suit for possession of immovable
property, comprised in any Wakf or for any interest in such
property. Therefore, for the application of Section 107, on
Ist of January, 1996, the property must be comprised in the
Wakf or the Wakf must have some interest in such

properties. If however, the right to property stands
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extinguished, then Section 107 cannot apply. In the present
case, any right which the Wakf had over the property stood
extinguished under the Limitation Act, 1908. A similar
question came up for consideration of this court
in Yeshwantrao Laxmanrao Ghatge and Anr. Vs. Baburao

Bala Yadav (Dead) By Lrs. [(1978) 1 SCC 669] wherein this

court in paragraph 5 observed as under:-

"In our judgment, there is no substance in any of the points
urged on behalf of the appellants. The possession of the
purchasers was adverse in respect of all the properties at 1A
to 1D and 1F to 1H from the very beginning. By such
adverse possession, those who had come in possession of
those properties had acquired an indefeasible title under the
Indian Limitation Act, 1908. It is not necessary to decide in
this case as to which of the articles in the first schedule of
the said Limitation Act applied to this case. Whether it
was Articles 134, 134A, 134B, 142 or 144 the claim had

become barred long, long before the year 1955. The effect
of Section 28 of the Limitation Act was that the right to the
property was extinguished resulting in conferment of a title
by adverse possession on the person in possession of the
concerned properties. It is well known that the effect
of Section 28 of the Limitation Act is not only to bar the
remedy but also extinguish the right. The right to the
property itself was dead and gone. It could not be revived by

a provision like the one contained in Section 52A of the Act.
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28. In the present case, as noted herein earlier, the trial court
had held that the suits were barred under Article 134B of the
Limitation Act, 1908 and, therefore, since the suits were
barred under the 1908 Act, in view of Section 31 of the
Limitation Act, 1963, Article 96 of the 1963 Act could not
be applied. Section 31 was overlooked by the first appellate
court. Therefore, in our view, when the right stood
extinguished, Section 107 cannot have the effect of
reviving the extinguished right/claim. This principle has
also been followed in Karnataka Steel & Wire Products
and others Vs. Kohinoor Rolling Shutters & Engg. Works
and others (2003) 1 SCC 76.

Guohuly awssleyr sy Ganssler 2 flemw Csnapd sTUSlent Guwfley
1927 b P60o1(h&G (POTUBHS OSM_iiHg 1975%b N c01[H UOT UbHSHE
UIMSNEohIG6T  erbULl_(HeTong oreormib, Goepbd ©&nsSleor 2 flemwwmeriledr
ursSwHensd RUUSO&TE([H Dm&ED soofliul L wemmuliley ULl Lmeyb
ouphiSluereng — eredimib, g — FbwhswIs sy  STUGlL 2 flw
STLAIGOTIIEOTHEHOT HLAIg&Hms 6I(H&sNs Hlemeuulley, eudbt Gumi(y Gasmapb
2 fleow Wigensd@ (extinguished) eubgHe L Hlemevulleyr OEnsems SHlemmub
aumaiSl sIUGeIHhé@ FULOug Siggiuer utsSupd 5558 2 drens)
otoTm  Siwneoflsgeiter sFhsSlwneorg 1914 P PoT(H (WPHL Houns
Q&g gsbscmenty QuImss ule Qe wiu’ L Sleomw usSlnkiser C&Miihg)
erul’_( Seorusmisefl b Sisoueud 2 eirer Hlemevullev Guhulg Siitiemauilev
Sineflssuu’_pHerer  FhssH SeueoupsSlhE — CQuNbbHssEe g wsTEEeu
2 _GTONSHNHA|D, DiGeongliuemLullev, ellgmreneor BSloTmD Dispuey urdSub
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GMss sflwner CanemrdSlevsnest Siwneoflsgiereng eredim SbbHSo6sTmD
SinefléSns.

26. aundl sridlev peomeor HHOOILS oupdsHIEhi Hoorg oungicoruilesrGung,
SrleunSlser GHMOINGIHD  uwdSEFT wreflwb eredTug SHeofliul L BUTSOHEES
urofliy Scbevgdy  Personal reward 36 O&MH&ESIUBOIG 6THTMID, Dig)
BneomsGey cus Q&FTS S R &NG 6Tedrmib, usST WreflwwneTg eudy CFTSHSHTE
&S(HS WPLQWNGl 6redTmb, USST QPouewIns Siescv OElnuiul (B eiror
YPUDIThIG DT BeIupsSledr FhsIuu GpbHlemovulley sreumr ©&ns giéecmer
FULOUG o6udy O&THsTE &HUhE SWwoung 6redrm) amnsleser  srodley
oSl Oul’_ (B, SIBSHE& WIS Hogl wicorydle 2 wibSwesrmod (Tamil
Nadu Wakf Board represented by its of Secretary, K. T. Fakir Ahmed
Vs. S. Syed Imam Saheb and another) eoupé&lev, Spssesoreurm
Siineflggieirer Fhssl &l 1qHSM L OUL_L ).

Wakf Act (XXIX of 1954), sections 3 (1) and 66 (c)-Non-

Muslim whether can create a wakf as defined in the Act-

Grant by Hindu King for purposes of fakkis resorting to

darga-Nature of 'Wakf and 'deemed Wakf-Definition of

Scheme for administration of darga framed by the Court -

Sanction obtained from civil Court for leasing a small part

of concerned property-Whether sufficient- Application under

section 36-A of the Act, if necessary.

As per the definition of 'wakf' in section 3 (1) of the Wakf
Act, 1954, it is only a permanent dedication by a person

professing Islam, of any movable or immovable property

Prinicial District Judge,
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for any purpose recognised by the Muslim law as pious, re-
ligious or charitable that will constitute a wakf. When a
property granted by a Hindu Ruler, has been shown to have
been used for pious, religious or charitable purposes, it can-
not be taken to be a wakf, coming under section 3 (1) (iii) of
the Wakf Act. The fact that section 66 (e) of the Act deals
with certain donations made by non-Muslims as "deemed
wakf" will clearly indicate that the dedication made by a
non- Muslim will not come within the definition of a 'wakf'
occurring in section 3 (i. The inclusive clause will not
whittle down or reduce the effect of section 3 (1). The legis-
lature has treated under section 66 (¢) of the Act donations or
dedications made by non-Muslims for certain stated objects
as "deemed wakf" and this will clearly  indicate that
dedication by non-Muslims will stand excluded from the
definition of section 3 (1) of the Act. The suit property was
granted by a Hindu Ruler to fakkirs visiting a mosque. It
cannot be taken to be a 'wakf' as defined in section 3 (1) of
the Wakf Act nor can it be taken to be a 'deemed wakf' as
defined in section 66 (c) of the Act. Such being the true legal
position the provisions of the Wakf Act including section 36-
A will not apply to the suit property. Therefore no sanction
under sanction 36-A for leasing out the property either for

agricultural or non- agricultural purposes is necessary.

PADMANABAN 5
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Guwepitdb, The State Wakf Board, Madras by its Secretary
at No. 3. Santhome High Raod, Madras-4. Vs. Ibrahim
Sahib and others supssfle,

Madras Minor Inams (Abolition and Conversion into
Ryottoari) Act (XXX of 1963) -"Kyrati Meaning of Personal
grant inconsistent with theory of being wakf. 'Kyrati' is
defined as a term applied to inams held for personal benefit
by Muhammadans and others not being Brahmans.
Wilson's Glossary defines it as "alms, charity, lands given as
charitable endowments. The term is more specifically
applicable to grants or alms given by or to Muhammadans.
Kairathi Zamin means the lands given as charity".

These clearly show that it is a personal grant. If it is a

personal grant, certainly it could not be a wakf.

.......... Kairathi Zamin means the lands given in charity."
These clearly show that it is a personal grant. If it is a
personal grant, certainly it could not be a wakf and there is
no evidence to show that the property was tied down
with-out any powers of alienation. In fact, the property was
the subject-matter of alienation as seen from the documents
produced in this case and the Inam. Fair Register Extract
itself does not show that it was inalienable. In order to make
the property even as a wakf-alal-aulad, there should be
evidence to show that the ulti-mate beneficiary is the poor.

The only evidence we have in this case is the Inam Fair

rinicial District Judge,
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Register Extract and the proforma report of the Assistant
Commissioner of Wakfs, Salem. These documents do not, in
any manner show that the property was at any time held as a
wakf property. The result of it is the suit is liable to be
dismissed. The second appeal, accordingly fails and it is

dismissed. But there will be no order as to costs. No leave

ofH mb

The Madras State Wakf Board, represented by its
Secretary, having Office at No.3, Santhome High road,
Madras Vs. Khazi Mohideen Sheriff supsdle,

(A) Wakf Act (XXIX of 1954), sections 3(1) 5 and 6 Suit
against Wakf Board for declaration by Muslim and property
wakf Burden of proof on Wakf Board — Survey and prepara-
tion of list of Wakfs under the Act — No enquiry regarding
character of property — Administrative act — No initial pre-
sumption in favour of Wakf Board.

In a suit filed by the plaintiff against the Wakf Board for a
declaration of his tittle to the suit property and for a
permanent injunction restraining the Board from taking any
action pursuant to a notification under Wakf Act, it is the
defendant Wakf board which wants to establish that the
property is endowed by a Muslim and that it is a Wakf that
should shoulder the burden of proof initially.

PADMANABAN b
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The Survey and the publication of list of Wakfs made under
the Wakf Act by the Commissioner and the Wakf Board is
only an administrative act and not a quasi-judicial act. There
is no provision under the Act for the Wakf Board to make
any enquiry regarding the character of the property. The
commissioner makes only a preliminary survey regarding
wak(s and a publication of the list of Wakfs is made under
section 5. Section 6 which refers to filing of civil suits makes
it clear that the decision of the civil Court shall be final.

(B) Wakf Act (XXIX of 1954), section 3 (1)-Walf-
Definition- Main part of section Dedication by Muslim for
religious, pious and charitable purposes Essential-Inclusive
definition in other clauses-Requirements under the main part

of definition-To be complied with-Statute-Interpretation.

The main part of the definition in section 3 (1) of the Act
makes it clear that the dedication should be by a Muslim and
only then it could be a wakf. The second qualification in
order to make a dedication, a wakl, is that it should be for
any purpose recognized by the Muslim Law as pious,
religious or charitable. The items mentioned in clauses (1)
to (i1) in the latter part of the section which gives the
inclusive definition should come within the general clause
in the first part of the section, which refers to the purpose of
the dedication as one recognized by the Muslim Law as

pious, religious and charitable.

PADMANABAN b
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(C) Wakf Act (XXIX of 1954), section 3 (1), 66-G-Scope-
Grant by a non-muslim for Kazi service in mosque-Not a
wakf.

The very introduction of section 66-C to the Act by the
amendment would go to show that unless a grant made by a
non-Muslim comes under any of the clauses mentioned in
that section, it would not be wakf. A dedication made by a
non-Muslim, even if it is for the purposes contemplated
under section 3 (1) of the Central Act, would not be a wakf.
Section 66-C says that the Act is being applied to
properties given or donated by persons not professing Islam
for support of certain wakfs. But for this section, which
applies the Act to certain grants made by non-Muslims no

dedication made by a non-Muslim would be part of wakf

property.

Under section 66-C the grant should be for the support of a
wakf as described in clauses (a) to (¢) in that section. A
plain reading of section 66-C indicates that it does not
contemplate a non-Muslim creating a wakf himself. He can
donate property to an already existing wakf and that too if
the wakf is one coming under any of the three clauses men-
tioned in a Mosque is not one of the wakf mentioned in any

one of three clauses in section 66-G.

rinicial District Judge,
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Guhug awsGsofler Siwreaflssiul_Herer shisHlseflcsr igUuemLulley
wHhmb  GrSemdesdr  sIOGL SIS @QFLWOIULL L peucsrihigerflesr
SiqUuenL Wil mausbg umisGbEuNg, sreur FTsgIbseT usSIT WwreiluwTe
abul_(heirer Hlemevwllev, eudby Q&FETHHTEH & LUOUq &MHS SWoeuns 6re6drm)

aundlser Hriy eunsd (WoHMlepd Hlrmesflés (P WNsSTs 2 6Torng)).

27. Grdlemdlser srudles  wOHODIMH erSlicunsons  eunlulledr  (Wedr
unsSlwegnmeor HIpUUMS SiblomeT 6T6dTUAI(HEE oTdlInes 7oug ClrHleunsl
Siflwepmi meu”_L 2 fleowudwed  HEHoeormS Hlev SIF6L YT 188
616001.404/1973-60  sneunr @&EndHlev aaundeond Gesmfl sndbscy @FWWHULL (H,
Guhulg eupdSHlev 07.08.1973Yb CaHlulled Fiviunemesor SipUGSsUIUL L GlesTy
HleopBeaubmi weoy HTdsL @FLWILT_([H 16.121980b GsHullev Gumulg
@&nHg 7D UrdHandlesE psTouns — seamSend er[HE&slul_[Hesl L g)
eTTMID, HMeun Q&THG eunSulledr Sispuaddlev Sevemev eredrmib, Gmbulg
aupsslevr Siwneflssiul_Herer  shisSlwneid smounr OQ&Tems OuUITNISHS
aunSlllesr NP sTeg (WTSHIUY sooL Gsmagdsmcd unSléssiul_(heTerg)
oToTM R s IHSHIOISsIUL L. sl srudles Gomulg &hiss
GMouns LMIGsUUL_[Herergl. lrSleunSlaser GMINGIHD eupssneorg &apUUTI)
SIDLONEH & & srong snsslev unsSwd GHMISECHT Dicvovs 2 flemw
G&M5HCsm W eowWNs  orgia|b SiwnellssiuL_alldvemev  eredTmib,
Sir$lamslser GOIIGIHD &oeunSeononeoig Oeumib GuwrereSlevneorgl (Paper/
Sympolic possession) eoTATMID, DG OFLVSHSHHHGH — GTEOTMID, ANGHGOT
SiqliveoL_wilev 7 SlrSleuns) sneun @&FTHms Disueud &g eureilevemev
oToTM T SHGHIOTSSHM. abhsor@on SHhSHloernmd e sIUGL HTdscv
Q&s poucomhiseiledr SigliuemLulley &HSSDHO&TeoT([H UmMid@G0EUNg),
sioun  QEnsgbser  SlrSleunSleser  GMINGIHD seomSersSleorulg 7

PADMANABAN gttt Mo
VENKATASAMY

Location: Perambalur.
Date: 2026.04.29 20:47:08 +0530



42

SirSleunSlullesr  DispiucusSlevsnedr SHbE oUbGleTeTsl 6Tedrm FLULUulg
ShHbSloeipd ahHms0sTTeTS55s aemswley 6Teuedls  FTedTDIEICHI(PD
Sir$lanslser sridley sndbscy GElwiuLellebemev. SlrHlaunslaser @&mINGIHD
GHHHE Dlslual(pb Hlemusmrd @FLWIUL 6llcvemev. edlEmTemesor H&IoesTmIbD
FsllwursBey Hiey Hesor(Heitong. 9168 FowsdSlev, Gohuly &TEVESL L &ElepIb
95N Uleteor(pd, eunSlledr (Pt GoumbHIIHET Sreur O &S H)I8 8ol
Siggueub OFILG UbSMI&H6T 6T6oTug aunslaeer sTUGeL Gungiwrest &m_Slwrbiser
ewould  (edrestlemevtiu(h &HUILL_(h eiTeTS). Guepd Siflwepni 2 flemwullwed
BEcsTmSSler DisFcv aUPsHE 6Teor. 404/197365T  GUPSHSIST STTILTCHGOTEMIL
Ol.erp1Msea b, Suit  register  BHL  OLETLD.2  (pHOYD  HMHHL
@&sawwoul_Herergl. Gwomuly aupdSlev Ylrmg BEGeuT Dicvevg SiFtiyemruliledr
B&Goum  GlrSlaunHlseir  HrOGleL HMdBsHeL OFLIWIUL6Sevemev.  Dicieun@m,
SlrSleunSlser do bmiug Gw unréE&LEUNE sTaum C&FTHemS &HUILMI SibomeT
gL NGomswns Sigmueilss aubssnes — sounSeond Casmil aupdeE STéHscH
@&awwiu”_(Heiteng 6r6dTm IO  (WPIgSIDG..  DisTeug Sieur &S Sleor
unSlwens GHNISCsT, Dcvevg Caum asmag uflsmsSbhersCanr oupsE
BSMeEH0 @QFWIUL6dlevemov. dignaug &eandeond Gasmfl wi HGw 6eupssE

BN&H&H60 @FWWwUL_(HeTers.

28. sioung ansgIbseTr sy HiaunssdShe urdSwiul L g eredrm)
oNletbyems  @QFLWsECsMl  erhs  uflsmrapd  SlrHleunSleser  Hrillev
CamuuLelevemen. SHHE G hiblemovulley aundl sTUY SHOHDMIHS P& e MHlEHIT
&g  eungieonllesrGuig), (Wheosw — eupdsley Substantial issue (MGG
G@Mlouns Caserel eTUULILL_ ([, g GHNIGE Siwnefléssiu’_ L Cledry, ig6eoT
Oleoreont ou(pd PHSIHE Siey &neor Goucor(HOWGTM MPSHEG &T&HE6L

@&sWLUL_1g ((BUUSTLSTET, U S et Sy sooL CHnersssnev
Prinicial District Judge,
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unSléstuBb eTedTml GMILGIT_ (B wresor @ mHE 2 wikhSloeTod &Hé e etor
s Gseflcn Siwnefléssiul_(Horer shisSlescmer & 1q & Lgeomi. Gueplb
&L aflCmms Sispueud SapUusns saml sanend Gsmil sréscv GeEyb
apdGsefles Oensslesr ursSHwusemns ubml Siwneollssns Hemeuulley, Dig)
Gleteommev  aU(BD UPSHSIDHG WPedT Sty SHeoLwns SIHeSsng 6T6dm)
TEHBIDTEHS)
1. Kamalammal (dead) Annapoornammal (dead) 1. Kalyani 2. K.Ravi
Vs.Girija and 2 others (2010 (2) CTC 379),
2. K.Durairaj Vs. Kakri and another (2010 (1) CTC 773)
ofH M
3. Indrabaye Vs. Doressamy Naikar (2010 (1) CTC 1)
BEN UPEHGH&HOT &L 1q.H&M L UUL_L§.
1. Kamalammal (dead) Annapoornammal (dead) 1. Kalyani 2. K.Ravi Vs.
Girija and 2 others (2010 (2) CTC 379) auwé&&lev, bLog) resordl@E
2 wihSlwesrmb Spsscoreunm SiioneollsgieTeng).
Code of Civil Procedure, 1908 (5 of 1908), Section 11 - Res
Jjudicata - No substantial issue raised in subsequent Suit was
decided in earlier Suit - Principle of res judicata not
attracted. Judged in the background of the weighty legal
principles as stated above, it is held that there is no
substantial issue available in the present case which was
already adjudicated in the earlier Suit and hence no question
of bar for the present claim by res judicata would arise. The
same view could be applicable to the proceedings in C.S.

No. 201 of 1993 instituted by Vidyuthavalli Thayar since no

issue was adjudicated. PADMANABAN R
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eTeoTMID, &revorL_meug) eupdhaneor 2. K.Durairaj Vs. Ashok Kakri
and  another (2010 (1) CTC 773) aupé&lev,
Code of Civil Procedure, 1908 (5 of 1908), Section 11 - Specific
Relief Act, 1963 (47 of 1963), Section 6(1) - Res judicata - Section 6
of person Specific Relief Act deals with remedies available to person
who is illegally disposed of immovable property and question of title
cannot be gone into such Suit - Suit under Section 6(1) cannot
constitute res judicata in so far as it concerns title and it can
constitute res judicata only in respect of matters like date of
dispossession for purpose of limitation, etc.
b mID
3. Indrabaye Vs. Doressamy Naikar (2010 (1) CTC 1)6).@&5@6&),
Code of Civil Procedure, 1908 (5 of 1908), Section 11 — Principles of
res judicata - Criteria for proof enumerated - Decree of divorce
passed by High Court of Creteil wherein certain directions regarding
liquidation of assets of parties issued - Whether subsequent Suit for
partition of joint assets of parties barred by res judicata? - Held: For
an effective plea of res judicata, it must be proved that (i) litigating
parties are same, (ii) subject matter of Suit is identical, (iii) matter
has been finally been finally decided between parties, and (iv) Suit
must be decided by Court of competent jurisdiction - Suit filed for
decree of divorce before High Court of Creteil, France- Certain
directions with regard to liquidation of spouses' joint assets issued
by High Court - However, it was decree of divorce that was primarily

adjudicated by High Court - Held: Subsequent Suit for partition of
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joint assets of parties not identical to earlier proceedings thus not
identical Moreover, matter cannot be held directly and substantially
in  issue unless alleged by one party and denied or admitted either
expressly or by necessary implication by other - In case of matters
collaterally and incidentally in issue and decided on earlier
proceedings, findings therein would not be res judicata in latter
proceedings - In judgment of High Cour of Creteil no division made
as to entitlement of properties - Peripheral order of High Court in
Divorce Application cannot be regarded as executable order in Suit
for partition of properties situated in India - Held: Decree of High
Court of Creteil would not operate as res judic and render Suit for

partition of joint assets of parties as not maintainable.

RS apsHGsofley Siwnefléssiul_(Horer shisslescdr SeuoupssHlcsT FhHsiiTu
GloblemevsEhd@ OUNBHsEaIqWSTECR 2 6TaTgl. ST DigqUuemL udley,
SirSlamSleser  srudlev  GMIGI_(HerergGuiestmy, Siflwepmi 2 flemwufwed
BEHISIH DFevL P& 61601.404/1973 eupdSlest Sy wHmId SFOGlesr
SigtiueoL Wilev, anlllesr SHs aWsHG WSTSIUY sHooL Boregssmey
undlessiul_Hererg  eredim OlrHleunSleser sriy erHliieunsonerg &L L Uug

I HMmISO&METOTS 555518 E6vemov 6TeTM SHHSlIeTmbd SineoflésSns.

29. 6 whmb 7 OrHendlser sSrUGleL Speonneor D& SIUY
oupssMIEHT Hoo18 aungieoTuilcTCung), cusy OEFTHHSEHET FDHSLTES 6udy
F_L1b 1995 Wifley 8565Tulq audy STOumusSHleosnest eupd@ HNbsey GlEw

Wb eTSTMID, DiGIGHMISSH 2 flemwullwed BSlossTmhisafley srébscy G&w

Prinicial District Judge,

PADMANABAN  Digitally signed by
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Swoung) 6TTM QUNGIGHOT (PTEmSSIUL_L Gl IGHGCuTSTm 6 WwhHmib 7 oug)

SlirSleunSlser sy e1SHlieudEemTudlev eTgInb GMIUGIL6yb &evemev.

30. oundl sruy sHOOIbS uESDIEh HF6H OUPEHETIS euds &L LD
1995 BEOL(WPODEE MHRASHES UM WETEHOHES WY ST,
1985 RpeoorigBovBw  eupd@ Srbscy OEWwwOUL_(Heirer  Hlemevullev
S06unyr Swbs FULOug 2 flemwwrenmmey  BEwSTDHEHSlL SN EH6L
@alwiuBd s Hoonwssssssg orermidb GMOIIUTS  of(hSHImI55),
AFHDG PSHTUNS BHogl Tyl 2 F&hSloermid Sardar Khan and others
Vs. Syed Najmul Hasan (seth) and other oeups&lev Siwnefisglerer &hisSlemw
S 1966M 1geomi. GLHUY  eupdHlé Bg wraTUblE o FFBSIbeTmID
BLpdamcsor_ounm) Siey &6 G eTers).

Wakf Act (43 of 1995), Sections 6, 7(5), 85-Dispute

regarding Wakf-Suit, filed on and pending since 19.12.1976,

ie, prior to com-mencement of Wakf Act-Held, by virtue of

Sections 7(5) and 85, Act, not applicable to pending Suits or

Appeals commenced prior to 1.1.1996, i.e., date of coming

into force of Wakf Act - Bar of jurisdiction of Civil Court, not

applicable.

In the present case, it is an admitted fact that Suit was filed

on 19.12.1976 before Additional District Judge, Jaipur and

arguments were heard and  judgment was reserved on

16.12.1995 and the judgment was delivered on 23.1.1996

against which the appeal was filed before the High Court on

1.3.1996. Therefore, from these facts it is clear that the Suit

was pending since 19.12.1976, ie., prior to the

PADMANABAN b
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commencement of the Act, i.e., 1.1.1996. Therefore, by virtue
of sub-section (5) of Section 7, the Tribunal will have no ju-
risdiction to decide the Suit or the Appeal arising from that
Suit.

.......... 12. From the perusal of the afore-quoted Section,
there is no ambiguity that the intention was that from
1.1.1996 no suit or other legal proceedings relating to the
Wakf property shall be instituted in any Civil Court.

13. At the same time subsection (5) of Section 7 also lays
down that it will not affect any pending Suit or Appeal.
Section 7 states the powers of the Tribunal to determine
disputes regarding Wakfs Section 7 of the Act, read as
asunder:

"Section 7. Power of Tribunal to determine disputes
regarding Wakfs. - (1) If, after the commencement of this Act,
any question arises, whether a particular property specified
as Wakf property in a list of Wakfs is Wakf property or not, or
whether a Wakf specified in such list is a Shia wakf or a
Sunni Wakf, the Board or the mutawalli of the Wakf, or any
person interested therein, may apply to the Tribunal having
Jjurisdiction in relation to such  property, for the decision of

the question and the decision of the Tribunal thereon shall

be final.

PADMANABAN ©
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Guhug aupsslev Siwnellssiul_(Horer  FhsSleor SeuapdSlesr FhHsITu
Globlemevs s OuNhbhsHsalqwsTser 2 drongl. Coeibd, S6s smeur
@&nHgIbH6T FbubsWLWTE 7 Wb GirSHens Siuflwepmi wreu’ L 2 flemwuilwed
BolwesrmsSlev soundeors uflembd Camfl awsHsE sréEscy OFWGEN(H,
&5HCung 2 flemwuilwey FSlwsWESIHEG awdsE olemflés ASlenm
eurblebemev eredTmy erSliicunsd &g 61hs GasmentsdSled(bbg LM sHTepb

T HMISO\&MOTONS 619 WSHTEH EB6LEDI6V.

31. SlrSleunSlser sT0GI6L, WHODIIH eTSIIUTSLNIG QPEHE BNEE6
QelshHE& W6y o6ubsl &L  Glifley 566Tug 6 whHmbd 7
Sir$lanslesendE omhsells NeSliyd Dispiuailevemey 6resTmID, 6TeTG6!
& & HlemevdsssHssSHleuemev 6T6TMI 6(IH AUNHD 6T(H S&HIOTHSIUL_L &I. cunsl
srullev Gomulg FhisSwnerg wLMSSEUUL B, DibwiSlflwner Gseirell ergieyb
orSlioupdGeoruiiend whHmIb eupdE BL&EGDLOUNE lrSleunSlser srUlbley
oT(RUULUL6fl6bemov eT6dTMID, Sseurm Gaseredl orULLLLNG Hlemevulley, Dig)
G&Ms6s 2 fleowenw SlrSleunSlser sritley el (Kl L gnes (waived) &SI
GouctoT(RId 6T60TM S0 M DNBHMG WBHTGUTE [HLOG resor dl@ 2 wiifpSHloesrmid
SD&HHTL. UPdHGH&Hefler Sie] scor(horTensns oI(hSHHeorssmi. Munuswami
Chetty (died) and others Vs. Commissioner, HR. and C.E (Admn). Madras and another-
(C) Civil P.C.(1980), oup&Slov,

S.80 — Waiver of notice -Suit for temple trusteeship under

S.70 of T.N. Act 1959 — Filing of suit without notice U/s.80

of C.P.C — Is maintainable

...AIll these apart, the learned counsel for the appellants

also pointed out that there could be waiver of notice

PADMANABAN v
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required under Section 80 CPC and in that connection he

relied on Dhian Singh Sobha Singh V. The Union of India,

AIR 1958 SC. 274: 1958 SCR 781 and Commr.,

H.R.C.E.V.P.Kanniappa Nicker, 1989 TLNJ 232. This claim

of waiver is submitted on the ground that in the written

statement of the first respondent/commissioner, the above

said notice question was not at all raised. In view of the

above said decisions, I hold that the suit is maintainable

Wi mib

V.V.Textiles, represented by its Proprietor S.Baskaran Vs.
M/s.Mahavir Fabrics represented by its Partner, Suryakantha-
(2001) 3 MLJ 295) cupé &lev,

..... the Bench drew analogy from Sec.80 of the code of Civil

Procedure and referred to the decision of the privy Council

in Vellayan Chettiar, Government of the Pravince of Madras

(1947) P.C. 197 where it was held that though the provisions

of Sec.80, C.P.C. were madatory and must enforced by the

Court, it could be waived by the authority for whose benefit

it was provided.
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	7. In the backdrop of these findings arrived at by the courts below, let us now deal with the submissions made by the learned counsel for the parties before us.
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