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IN THE COURT OF THE DISTRICT MUNSIF AT UDHAGAMANDALAM,
THE NILGIRIS

Present: Thiru. L. PRAKASH, B.Sc., B.L.,
DISTRICT MUNSIF, UDHAGAMANDALAM.

Wednesday, the 05™ day of August 2026

O.S. No. 97 of 2016
(CNR No. TNNSO03 - 00304 - 2016)

J. Ravindran ... Plaintiff
/Vs/

1. M. J. Subban

2. P. Suresh Babu ... Defendants

This suit came on 30.07.2026 for final hearing before me in the
presence of Thiru. Pon Ramachandran, learned Counsel for the Plaintiff
and of Thiru. B.S. Sivakumar, learned Counsel appearing for the
Defendants, upon hearing both side arguments and upon

having stood over till this day for consideration, this court delivered the following:

JUDGMENT

1. The plaintiff has instituted the present suit seeking (i) a declaration that
the Sale Deed dated 01.04.2016, registered as Document No.419 of 2016 on the file
of the Sub-Registrar, Joint-II, Ootacamund, The Nilgiris, executed by the first
defendant in favour of the second defendant, is null and void insofar as the suit

schedule property is concerned; (ii) a declaration that the plaintiff is the absolute
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owner of the suit schedule property, having valid right, title and interest therein; (iii)
a decree of mandatory injunction directing the defendants to demolish the alleged
illegal construction put up by them within the suit schedule property within such time
as may be fixed by this Court, failing which, to permit the same to be demolished
through the process of the Court at the cost of the defendants; and (iv) the costs of the

suit.

Gist of Plaint:

2. The plaintiff has averred in the plaint that the first defendant is his elder
brother and that the suit property, measuring 0.41%5 acres in old R.S. No.104, Hullathi
Revenue Village, Ootacamund Taluk, originally belonged to their grandfather, Shri
Bella Gowder, who purchased the same under a Sale Deed dated 20.09.1928,
registered as Document No0.692 of 1928 before the Sub-Registrar of Assurances,
Ootacamund. According to the plaintiff, in September 2001, an oral family settlement
took place among the plaintiff, the first defendant, their brother Ashok and their
father, M.B. Joghee, under which the plaintiff was allotted an extent of 0.06 acres in
old R.S. No.104, corresponding to new R.S. No.270/6 (as amended pursuant to the
order passed in I.A. No.01 of 2025 dated 08.07.2025), for the purpose of constructing
a dwelling house. It is his case that the said family arrangement was accepted by all
the family members and was acted upon. Pursuant thereto, during October 2003, the
plaintiff constructed a residential house over an extent of 3.25 cents out of his own
funds, for which Door No.2/210 was assigned by the Hullathi Village Panchayat. He
further states that he constructed a compound wall with a grill gate on the western
side of the suit property, laid a pathway measuring 5 feet in width and 30 feet in
length leading to the house, and utilised the adjoining 1.25 cents as a kitchen garden.
According to him, there is no vacant land available beyond the said extent in R.S.

No.270/6.
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3. The plaintiff has further pleaded that he has been regularly paying house
tax in respect of the dwelling house and had obtained permission from the Hullathi
Village Panchayat to install a borewell in the vacant portion situated on the northern
side of the pathway. According to him, he has been in peaceful possession and
enjoyment of the suit property as its absolute owner without any interference. It is his
case that, being jealous of the improvements effected by the plaintiff, the first
defendant, along with the second defendant and certain hired persons from
Coimbatore, attempted to trespass into the suit property on 20.03.2016, threatened the
plaintiff and his family members with dire consequences and attempted to take
forcible possession of the property. The plaintiff claims that he, with the assistance of
the villagers, successfully resisted the said attempt. It is further pleaded that the first
defendant lodged a false police complaint and that, during the police enquiry, the
villagers of Melur confirmed that the plaintiff was in peaceful possession and
enjoyment of the suit property. The plaintiff has further alleged that the first
defendant, by exercising undue political influence and without any lawful
entitlement, fraudulently obtained a sub-division in R.S. No.270/6B measuring 0.03
acres through the Tahsildar, Ootacamund Taluk. According to the plaintiff, the first
defendant was never in possession of the suit property and the sub-division order was
challenged before the Revenue Divisional Officer. He further states that he had also
submitted an objection before the Tahsildar on 23.08.2013, together with postal
proof.

4. The plaintiff has further stated that he caused a legal notice dated
24.03.2016 to be issued to the first defendant calling upon him not to trespass into the
suit property or interfere with his peaceful possession and enjoyment. The first
defendant issued a reply notice dated 05.05.2016, which was received by the plaintiff
on 10.05.2016. According to the plaintiff, it was only from the contents of the said
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reply notice that he came to know that the first defendant, in collusion with the
second defendant, had executed a Sale Deed dated 01.04.2016, registered as
Document No.419 of 2016, in favour of the second defendant in respect of 0.03 acres
in R.S. No0.270/6B. The plaintiff alleges that the said sale deed is forged, fabricated,
null and void, as the first defendant had neither title nor possession over the property
and had no lawful authority to convey the same. It is further alleged that the
defendants intentionally omitted to mention the names of the owners of the boundary
properties in the sale deed. According to the plaintiff, the second defendant is not a
bona fide purchaser, as the recitals contained in the sale deed themselves disclose that
he had knowledge of the dispute relating to the property. The plaintiff further alleges
that the second defendant has been attempting to take forcible possession of the suit

property on the strength of the said invalid sale deed.

5. The plaintiff has further pleaded that, notwithstanding his objections, the
Tahsildar, Ootacamund Taluk, included the name of the second defendant in the
Chitta Extract on 23.05.2016, even though the plaintiff's earlier appeal was still
pending. According to the plaintiff, such mutation was secured by the defendants
through undue influence, money power and political influence. He therefore preferred
another appeal before the Revenue Divisional Officer on 16.08.2016. The plaintiff
has further stated that on 17.08.2016, the second defendant, accompanied by his
henchmen, trespassed into the suit property, threatened the plaintiff and his wife and
attempted to take forcible possession of the property. According to him, the said
attempt was successfully resisted and the second defendant openly proclaimed that he
would demolish the compound wall and pathway laid by the plaintiff. Consequently,
the plaintiff issued a legal notice dated 19.08.2016 to the second defendant and
thereafter approached this Court seeking appropriate relief.
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6. The plaintiff has reiterated that the Sale Deed dated 01.04.2016,
registered as Document No0.419 of 2016, executed by the first defendant in favour of
the second defendant in respect of R.S. No.270/6B, is null and void, since the first
defendant had neither title nor possession over the property. According to the
plaintiff, the defendants, acting in collusion, attempted to take forcible possession of
the suit property on 17.08.2016 on the strength of the said invalid sale deed. He has
further alleged that, while he and his family members were away at Bangalore for a
medical check-up, the defendants took advantage of his absence, demolished the
compound wall with the grill gate, the pathway and the borewell constructed by him,
encroached upon approximately 2% cents out of the allotted 6 cents, and put up an
illegal construction thereon. The plaintiff contends that, unless the defendants are
restrained, he would suffer irreparable loss and hardship. On the above averments, he
has instituted the present suit seeking a declaration that the Sale Deed dated
01.04.2016 is null and void, a declaration that he is the absolute owner of the suit
schedule property having valid right, title and interest therein, and a decree of
mandatory injunction directing the defendants to demolish the alleged illegal

construction put up by them within the suit schedule property.

Gist of Written statement of 1 Defendant:

7. The first defendant, in his written statement, denied the averments made
in the plaint and contended that the suit is false and not maintainable. While
admitting the execution of the Sale Deed dated 20.09.1928, the first defendant
contended that, although the said sale deed mentions the total extent as 0.41%5 acres,
the actual extent available on the ground is only about 0.35 acres. According to him,
out of the total extent of 41 cents, the plaintiff's father, M. Joghee, and his brother,
late M.B. Mathan, were each entitled to 20 cents. It is his further case that late M.B.
Mathan sold his share to Mr. T. Nanjan under Document No.1138 of 1975, who, in
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turn, conveyed the same to the defendants under a registered Sale Deed bearing
Document No.1650 of 1975. The first defendant further alleged that, while the
defendants were residing at Lovedale, The Nilgiris, the plaintiff attempted to put up
construction in the year 2004 on the land purchased by the defendants, but upon their

immediate objection, the construction was stopped.

8. The first defendant further contended that the family members requested
him not to interfere with the plaintiff's construction and that the plaintiff, in turn,
agreed to allot an extent of 0.03 cents from the family property to the defendants. It
was only on the basis of such understanding that the plaintiff was permitted to
proceed with the construction of the residential house. The first defendant specifically
denied the plaintiff's claim that an extent of 0.06 cents had been allotted to him under
an oral family settlement and put the plaintiff to strict proof of the alleged family
arrangement. According to him, the family property continues to remain in joint
possession. He further submitted that the plaintiff constructed the house only over an
extent of 3.25 cents and had already relinquished his share in the family property. It is
his case that the remaining extent of 0.03 cents exclusively belongs to him and has
remained in his possession ever since its purchase. He denied the plaintiff's claim that
the said extent was being used as a kitchen garden and further alleged that the
plaintiff had no authority to install a borewell in the disputed property and that the

permission, if any, might have been obtained by practising fraud.

9. The first defendant further pleaded that he had permitted the plaintiff to
use the extent of 0.03 cents only with a view to avoid unnecessary family disputes.
He specifically denied the allegation that, out of jealousy, he interfered with the
plaintiff's possession or threatened the plaintiff on 20.03.2016 with the assistance of

hired persons from Coimbatore, contending that such allegations are false, baseless
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and made solely for the purpose of filing the present suit. According to him, the
allegations have been made only to gain the sympathy of the Court. He further
contended that the disputed extent of 0.03 acres had been duly sub-divided in the year
2013 in his favour and that the same had been incorporated in all the relevant revenue
records. It is also his case that the Panchayat President had approved the building
plan for construction on the said property. The first defendant emphatically denied
the allegation that the sub-division had been fraudulently obtained with the assistance
of the Tahsildar. According to him, if the plaintiff was aggrieved by the order passed
by the Tahsildar, he ought to have challenged the same before the appropriate
appellate authority. However, the plaintiff failed to do so for more than four years,
and the subsequent complaint and appeal were merely an afterthought intended to

grab the property belonging to the first defendant.

10. The first defendant further submitted that the Tahsildar had rightly
rejected the plaintiff's objections and consequently mutated the defendants' names in
the revenue records. He contended that the alleged statements said to have been given
by the villagers regarding the plaintiff's possession do not confer any title over the
property and are of no legal significance. While admitting the exchange of legal
notices between the parties, the first defendant denied the plaintiff's allegations
against the reply notice and contended that the reply notice correctly narrates the true
facts and exposes the plaintiff's mala fide intention. He accordingly denied the
plaintiff's challenge to the Sale Deed executed in favour of the second defendant.
According to the first defendant, the second defendant is a bona fide purchaser for
valuable consideration, having acquired valid title and lawful possession of the
property. It is further contended that the plaintiff has no locus standi to challenge the
said Sale Deed and that the present suit has been filed only to disturb the peaceful

possession of the second defendant and to unlawfully claim the property. It is his
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further case that, after verifying all the relevant records, the Tahsildar rightly entered
the name of the second defendant in the Chitta, and that the plaintiff's complaint
before the Revenue Divisional Officer is of no consequence, as his earlier complaint

had already been rejected by the competent authority.

11.  The first defendant further pleaded that his father, Joghee Gowder, had
settled an extent of 0.03 cents out of the 20 cents in the ancestral property in his
favour under Document No.647 of 2003. According to him, the plaintiff had already
relinquished his share in the family property and, therefore, his claim that an extent of
0.06 cents had been allotted to him under an oral family arrangement is false and
unsupported by any acceptable evidence. It is further stated that the said extent of
0.03 cents was subsequently sold to Mr. P. Suresh Babu under the Sale Deed dated
01.04.2016 bearing Document No.419 of 2016, pursuant to a sale agreement executed
in the year 2013, and that possession of the property was also handed over to the
purchaser. According to the first defendant, the second defendant commenced
construction on the property during July 2016 and, by the time the suit came to be
instituted, nearly 75% of the construction had already been completed. The allegation
that the second defendant attempted to take forcible possession of the suit property is
denied as false and baseless. According to the first defendant, the second defendant is
the lawful owner in possession of the disputed extent. The first defendant also raised
a preliminary objection as to the maintainability of the suit, contending that the

dispute essentially relates to the title over an extent of 0.03% cents of land.

12. The first defendant further contended that the defendants have never
disputed the plaintiff's possession and enjoyment of the residential house in which he
is residing. However, according to the defendants, the plaintiff has no right to seek

the relief of injunction in respect of the vacant extent of 0.03"2 cents, which
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exclusively belongs to the second defendant and stands mutated in his name in the
revenue records. It is further contended that the plaintiff is not entitled to seek a
declaration that the Sale Deed dated 01.04.2016 is null and void, as the title to the
disputed property vests exclusively with the second defendant. According to the
defendants, the suit is devoid of any valid cause of action, and the alleged cause of
action is imaginary and invented only for the purpose of filing the suit. On the above

pleadings, the defendants prayed for dismissal of the suit with costs.

Gist of Written Statement of 2" Defendant:

13. The second defendant filed a separate written statement adopting the
written statement filed by the first defendant. In addition thereto, he denied the
allegation that the Sale Deed executed in his favour was the result of any collusion
between the defendants. According to him, the sale agreement in respect of the suit
property had been entered into as early as the year 2013 and, pursuant thereto, the
Sale Deed was duly executed and registered in his favour. Thereafter, his name was
lawfully mutated in all the relevant revenue records by the Tahsildar after due
verification of the relevant documents. The second defendant contends that he is a
bona fide purchaser for valuable consideration, that he has constructed a building on
the property, and that he is in lawful possession and enjoyment thereof. He therefore
asserts that the plaintiff's allegation that the Sale Deed is null and void is wholly
baseless. It is further contended that, since the building has already been constructed,
the relief originally sought by the plaintiff is not maintainable and that the only
remedy available to the plaintiff, subject to establishing his title over the property, is
to seek a decree for mandatory injunction directing demolition of the alleged

encroached portion.
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14. The second defendant further contended that the plaintiff's claim is
legally unsustainable, as the suit has been instituted after an unexplained delay of
more than three years and is barred by limitation. According to him, he is the lawful
owner of the disputed property, has constructed a building thereon, and has been in
peaceful possession and enjoyment of the same. He further contended that the
allegations made by the plaintiff are wholly false, baseless and unsupported by any
acceptable evidence. On the above pleadings, the second defendant prayed for

dismissal of the suit with costs.

Gist of Additional Written Statement filed by the 2™ Defendant and Adopted by
the 1* Defendant:

15. In the additional written statement, which has been filed by the second
defendant and adopted by the first defendant, the defendants have further contended
that they have not encroached upon any portion of the plaintiff's property and that the
allegations of encroachment are wholly false and baseless. According to the
defendants, the plaintiff has approached this Court after an unexplained delay of more
than nine years and, therefore, the reliefs of declaration and mandatory injunction are
barred by limitation. It is further contended that the plaintiff is not entitled to the
relief of recovery of possession, as there has been no encroachment by the defendants
and, consequently, no cause of action has arisen for seeking either mandatory
injunction or recovery of possession. The defendants have also contended that the
plaintiff has not paid the requisite court fee in respect of the relief of declaration of
title and, therefore, the suit is not maintainable in its present form. On the above

pleadings, the defendants prayed that the suit be dismissed with costs.
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Issues framed:

16. On consideration of the pleadings of both sides this court framed the
following issues

(i) Whether the plaintiff is entitled the relief of declaration of sale deed
vide Doc. No. 419/2016 dated 01.04.2016 is null and void?

(ii)  Whether the plaintiff is entitled to relief of declaration as prayed for?

(iii) Whether the plaintiff is entitled for the relief of Mandatory Injunction
as Prayed for?

(iv) Whether the 2" defendant is a bonafide purchaser of the suit
property?

(v)  To what other relief?

Plaintiff's side evidence:

17.  On the side of the plaintiff, the plaintiff, Mr. J. Ravindran, examined
himself as Pw-1 through him Ex. A-1 to Ex. A-17 were marked. The Pw-1 was cross
examined by the defendants’ side in full. Further on the plaintiff's side, one witness
namely, Mr. Vediyappan (Zonal Deputy Tahsildar on behalf of the R.D.O.,
Udhagamandalam) examined as Pw-2, through him Ex. A-18 was marked and
another witness namely, Mr. Arun (Zonal Deputy Tahsildar on behalf of the D.R.O.,
Udhagamandalam), examined as Pw-3, through him Ex. A-19 was marked. The Pw-2
and Pw-3 not cross examined by the defendants' side. The plaintiff's side evidence

was closed with Pw-2 and Pw-3.

Defendants’ side evidence:

18. On the side of the defendants, the 1% defendant Mr. J. Subban,
examined himself as Dw-1 through him Ex. B-1 to Ex. B-3 were marked. The Dw-1

was cross examined by the plaintiff's side in full. Further on the defendants' side, the
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2" defendant, Mr. P. Suresh Babu, examined as Dw-2, through him no exhibits
were marked. The Dw-2 was cross examined by the plaintiff's side in full, and during
cross examination of the Dw-2, Ex. A-20 was marked on the plaintiff's side. The

evidence of defendants side is closed with Dw-2.

Court witness:

19. On the plaintiff's side, one witness namely, Mr. S. Sailesh, Advocate
Commissioner examined as Cw-1, through him Ex. C-1 was marked. The Cw-1 was
cross examined by the defendants' side in full. The further evidence of the plaintiff's

side 1s closed with Cw-1.

Arguments on the plaintiff’s side:

20. The learned counsel appearing for the plaintiff submitted that the
defendants, in their written statement, have not specifically denied the construction of
the plaintiff's house and compound wall. It was further contended that there is no
specific denial regarding the participation of the defendants in the Bhoomi Pooja
conducted by the plaintiff. The learned counsel further submitted that the defendants,
in paragraph No.5 of the reply notice, have admitted as follows: four client has no
right to put up a bore-well on the said extent and the same has been done without any
authority and your client could not have played fraud to get permission to put up the

bore-well."”

21. According to the learned counsel, the above admission -clearly
establishes that the defendants have admitted that the plaintiff had, in fact, put up the
borewell in the suit property. The learned counsel further drew the attention of this
Court to paragraph No.6 of the reply notice, wherein the defendants have stated as

follows: f that is true your client could have filed the revision against the order
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passed by the Tahsildar which your client has not done so, and as stated in your
notice if really any Revision is pending before R.D.O. your client very well could

have furnished the details this alone would go to show your client can stoop to any

level to grab our client’s property.”

22. According to the learned counsel, the above statement amounts to an
admission regarding the proceedings initiated before the Tahsildar. The learned
counsel further pointed out that DW-1, in his chief examination, admitted as follows:
And I submit that I had sold the said extent of 0.03 cents to one P. Suresh Babu under
registered sale deed Document No.419/2016 as such I am nothing to do with the
property as I had already handed over possession to Mr. P. Suresh Babu and the sale

deed was executed based on the sale agreement already entered in the year 2013."

23. The learned counsel also relied upon the admissions made by DW-1
during cross-examination, wherein he deposed as follows: "20.03.2016 @&&lullev
seucy YPieumemfl b 6T 6T1(1RSE eyouons Hieor Geuefly i ©\&6sTMHHS
sowdSlov meSbhSlredr eredruaui snoun GETHSlL USHBM HIOWHS
PpFiomer (GmL Sleorm WLOMID HEOLUTEDS OIS SHIGTOTSHTS
o1 (R&1H0\&N([H &516TC6emedT 6r6dTmNeL FHHNGOT." "6T601g) 6THliCUE G emmuiley
ol  Hootg Nl H@E DSy Psiomer  Gml  Sleoormy
Do GleTensns o mdlyerer Hlemevulley eundl Sibhs LLWOIGeL DGIcm6T
GLmMl Sleorm DiemwdgleTenmi eTedTmmev FHlHTT, H6oMmen uNSl iUTs)
S 19M@ Ulediymib &eirefl pgIemen Gmi SleoTm ML EGIETOIT.
SiuTm sl BT GWML Sleorm Diemwdgierer &L b e 65(H

sqgw 3.25 @& Gurns Dsperer cpedrm &6 SLSlevgnedr
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etedipnev  &Fflgnedr." "sbH@uNg eredTeoll b &ML OU@RD  IT.EFT.D.15-60
2 eitem ewedToMaNg UemaUuL GSlev 2 ereng eunSlllesr 63@FH eredrmmev
sflanedr. Sibhg ewpedromaug YeosluL S&lev 2 eremr 691 19 M@ (WeSTYMID
2 eiter UEHS (B WLOHMID SHUY &eedr &L lquwig UNSIGTEST 6T6STMIT6L
&I, NEFND15-60 2 _6Temr Yem&slULhiGer 25.03.2016 @s&lullev
eT(f&&HUIUL_L o6 er6dTmmev FHlGnedr. mredr 2 b SlrHleunSHléE smeur
@& Slemer allbusment QFLISHTEH G&FTeLepb BGsSl 01.04.2016 6eredrmmey

gfl&meor."

24. Relying upon the above admissions, the learned counsel contended that
the defendants have unequivocally admitted that the plaintiff had constructed the
borewell, pathway, house, staircase and compound wall much prior to the execution
of the sale deed dated 01.04.2016 in favour of the second defendant. According to the
learned counsel, these admissions lend substantial support to the plaintiff's case
regarding his possession and enjoyment of the suit property prior to the alleged sale

in favour of the second defendant.

25. The learned counsel for the plaintiff further invited the attention of this

Court to the admissions made by DW-2 during his cross-examination, wherein he
deposed as follows: "Bresr 01.04.2016 BsH&Hluflev @&FTHSHlemeor Hleomuib GuUHM
Hlemevulleb iflev eriBungy 65 &L 19 Beoredr er6dTMTeL Hlemmwib GUMHMD 2
wrsbiseflev 65F &L 19 (WPg&gHeN @6, szeedr wIssHSlev 65FH &L Lg
W sgI0°_GLedr." "Seeurm mrest  63@F SLqQWSHE 2 LeusHS
uehFMUSSlL Disywdl ubhmieTGereom eT6dTDML ©OUMESleLEMEV.  HITEST
oundl BgH 24.08.2016 Sisdim 6Up UsMT UGHwhg &meucv [HlemevwdSlev
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@&nhég sH6eor Guwiflev GMmm ereor 173/2016 6165TM 6T6GvoTERIL (PG 6L
5500 IMGHms uSle OELWIUL L& eredimney &flgnesr. &bHGung)
eredreoflL_1b &ML Ou@Hd euemond miedr O&sTH&HS ysmiledr SiqluemL ullev
ubley QFLWOIUL L (WPHL HB6UL MHens eredTmnev FHTHT. (Sibhs
24.08.2016 @aSHil" L ysgiwbhg smeuev Hlemevws @bm eresor 173/2016—6v
uSley QFWWOUL L &L H&H6uL DiMlEemsuiler 6elfl heEcL UI.Em.<y,.20
R8s GHOUSH QFEWwiu@hEDE)." "Sihs (PHL HH6UL SIMIE&m&UII6L HITEST
@a&nh sHalerer ysmiledr SigqlivemL ullev 24.08.2016 B Slé @& (Wwedr@u mmest
Seomub Oubm YodlGlev e &HmFseT WLHMID WPSIGHET (&ML
&leoor m) SoWwSHGIN_L HhH&TSH IHL_6)1Lq & 6008 61(h (& bulg.
CaL”_(h &©\&mesor (i 6iT@ermedr eT6dTMMEL Fiflwevev. BT GwHuUly (PHL &EH6U6
NG eosST DigliuemLullev 24.08.2016 Badleuemr Guwbulg Slemmwid
Oubmo YolGlev 6THEMS &L 1gL (PID &L L 6Sl6bemev 6TETMID, H,6oTTEL
s5HCursy eupdSlhenes 2016 P Ppoor(l  erocdr LGS SIGevEwW
&L 191 _H6m8 &L1q (WgSHGHedl L gnes eumiwns Fm’_ub SiefldsSlGmesr

e166TMM6vL FiflWevov, HIEHT &I 1qL_Gomd &1_Lq Beoredt."

26. Placing reliance upon the above admissions, the learned counsel
submitted that the evidence of DW-2 clearly establishes that he had admittedly put up
the construction only after purchasing the property under the sale deed dated
01.04.2016. It was further contended that DW-2 also admitted that he had not
obtained any permission from the Ullathi Panchayat before raising the construction.
According to the learned counsel, the admissions made by DW-2, coupled with

Ex.A-20, namely, the First Information Report registered in Crime No.173 of 2016,
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clearly establish the existence of the construction and also corroborate the plaintiff's

case regarding the physical features found in the suit property.

27. The learned counsel further submitted that the contents of Ex.A-20
establish the existence of construction in the suit property. According to him, the said
document also indicates that the defendants were not in possession of the suit
property at the relevant point of time. It was further contended that the Advocate
Commissioner's Report records the existence of the footpath, borewell and the

construction put up by the plaintiff during the year 2004.

28. The learned counsel further submitted that the defendants denied the
existence of the pathway only in December 2016 and, consequently, the plaintiff
suitably amended the plaint during January 2017 seeking the appropriate reliefs. It
was further argued that the sale deed executed by the first defendant in favour of the
second defendant is not binding upon the plaintiff. According to the learned counsel,
Exs.B-1 and B-2 alone have been produced by the defendants to substantiate the title
claimed by the second defendant, and except the said documents, no other title

documents have been produced to establish the defendants' claim over the suit

property.

29. The learned counsel further submitted that the defendants had obtained a
sub-division in respect of R.S. No.270/6B. However, the plaintiff had challenged the
said sub-division as early as in the year 2013 by submitting objections before the
Revenue Authorities under Exs.A-6 and A-7. Thereafter, the sub-division in R.S.
No.270/6B was cancelled by the Revenue Divisional Officer under Ex.A-17. The said
order was challenged by the defendants before the District Revenue Officer, who

dismissed the appeal under Ex.A-16. It was further submitted that no second appeal
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has been preferred against the said order and, therefore, as on date, the only existing

survey number is R.S. No.270/6.

30. The learned counsel further relied upon the admissions made by DW-1
during his cross-examination, wherein he deposed as follows: "2_evevd &l Slrmoid
ueopw &iGe eretor 104-6o1 O Nlevdreoid 3.72 a&HSH 6TETMTGL
sflanedr. Glev 20 @Q&F6HTL . L IDIOWSSHTET IS HOL T 6TETUGIT [H(©GhHEF ST
oTSTU(HBE  9.oumEm..1 SeomuiusSimbd  ewpeud  ellbhuemeot
@&wiglerermi eredrmnev &flenesr. Gl.eunrsrp1 peaeordHlev Guohulg
allHuemeot @&Fwlu_L 20 @& o1 L& @&&@&UBHS
sneoorY1&&s0UL69levemev  eTedTpmeL  FRHNGT, ol (B ULLT  6TETUSTEL
@&&sGUBHS sneorfléssiuLallevemev. &HBUNE eredTeofl b &ML Lu(Rb
Oleomsro,l  poleodbdHled LIST &L (HhdH@G oeeumm C&FTsHE
ursSWOUL L & eTedug GHNISEH 61gIeYD o mUUL 69l6V6m6V  6TESTMITEL
sflsnedr. mEpFdT oredTUGMT 6TeoTdhE 20 @& L Wleow eSlbhucmeot
@QswssHeNs abubhdSsuu’ L Oemsrns.2 Seornuiussordsend 20
@&cT ylssner O&s@&GUbS &ML uuLelldemon eTdTmiD, ©wnHs
adleoSreoond 3.72 aési eredrm &ML Uul (Herergl eredrmid ©l&medTeotmey
sflgnesr. HCuNg eredTeofl b &ML UUBD Ol.eUTEFT.D.2 S 6eucordSlev
oTeotdh@E& 20 @&6dT . L leow ellbhuemeor &S HEOHFGT 6IEOTURIIHEE
eI Dibhs C&FTHGH UTSSWOUL L & 6TTM IS THIAID V6DV
ercdrpmev Fflgnedr. eundl &3 HL_qujeter &L b 6Teo1dh@ UTSSIWTILL L &)

6TOTUGDS &NGoTNHES aHTNG WoUcoThSmoT DHe MPHSIL [HICHT
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sisscy OEwgeT@ereom  er6dimmeL UL LT wHMID HLm  HTHSH6

@&gI6iT@omedr."

31. The learned counsel submitted that although DW-1 claimed during his
cross-examination that patta and chitta had been filed before this Court, no such
documents have, in fact, been produced or marked on the side of the defendants.
According to the learned counsel, this admission materially weakens the defendants'

claim of title over the suit property.

32. The learned counsel for the plaintiff further relied upon the following
admissions made by DW-1 during his cross-examination: "BN6ST &HMN&H&6L
@&wigloTer TSlToNp&H @O USHSI-3-60 1928 b N,c0T([} 6TEOTSH HTHSHT
©ueitonm SeLi Sleomub OQubm 41 @&t LbluSlev ereorgl &aUUcTMI
Can&lé@E 20 @& (b, 6teord O@uflwiur LI&6ET eTETUAIHEE 20
O&Tl_ (R RFISSIUL_L TS o dlyeT@erssr eredrmmey &flHN6T. HITEST
s OFgerer G.oumsrp1 wOHMID Ol.erEFr..2 Woucoibiserfley
ahsaT8al 61618 HHUIU(HEHGWD, 6Teorgl Quilwiunedih@Gd oo ullev
ursUllfledlemeor  abhul (B DiSlev  cgIbslULL Yyl  ellbucmeot
@&LwiIU([H ISTS &I1esor 918 &UUL_6)l6L6m6V 6TGOTMITEVL SIIGUTM)
&eoor 9186 &BUUL 6516066V, DTV HEGHET HAILIT DicucilsHg aubs L blemw
616018 ellhusment ECFWLISHTES HTeoTS&SUUL_(H6ToTS. HIGUTM) [HEHET
SO Sigiuails s aubs LWleow ereoré@ ellbusmet OFISHTES o mID
Hlemouulleb BEHET BT DiHS Ybleow DiemueilssH eubsM 6TETUHS

&neooT6H5 SHs QPSHSIL WIOHIGOT TSNS STHHE OFgIeTEomeomT
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6166V &6vemov. 6TeoTd SMTHHT Sleomwibd Oubm 41 C&esr bl 6Gr
SLG5lov 2 eitor LDl er6drmMoL &Fiflwcvov, ey GleuciBoum &L hisaeiflov
2 _eitorm YD&6T i @&b. HHCUNE er6dreoflb &ML HU[GD GUT.EM.D.1 6T60TS)
&S1HSMT Sleomub Qubm usbSlrdHler Oensg&ser OeusiBaim SL&lev
2 _6ITen&Ns &eoor G1& & IuL_ (B eTemsm 6T 60T MIT6V S6L6m6V. 616015
SEBUUI(HEE RGISGHIULL ST Glemcueid 20 &t ywdlyb 6Gr
SL SSlevsnedr 2 eitong) eTedrmmey &iflwevev, GeauciBoum &1L G&lev 2 eirerng.
DG oeIHHmT SLIhGeTlev 2 6Tengl 616D eeIm  SLhiseiflev
2 oiToNgl. [HNGST HNbHev @FwigeTer  erSlioupdsE&ooTuiley  ereors)
S&BUIUET(HEE &IGSIULT_L 20 @&F6dT . Ll epesTm SLhiserflev 2 crons)
otedim e dlyeir@emeorm  er6dIMML  Sovemev.  HHGUNEI  6T6dTEOTIL LD
SM_LUOUBD BIedT HEhET &L eresruauflLdlgphg 20 @&6dT L blemw
Sleomuib @ubhmsH&Tesr G.eur.aFr.Dp.2 Sleormu palecordSHlev 20 ©O&F6oTL
Wy Cr SL_sSlev SHUUSTESSTET ST &H&EIUL_(H6Tergl 6T63TMN6L
sflsnesr. Oleursrp1 wOMID  GLOUTEND.2 WEIGHIHIGET ST
@&nsHib@& s flleveuns Dpeuemihiser ereormmey &Fflwevev, @SHM_iiy
2 drongl, ShHs sStounr Oends OuTMISEH HEET SaLi Ouwflev vl L
2 oitongl. BT HEHFT S Ouwflr U LT 2 oTeng oT6IM &o MID
Hlemouuileh Sbs PocoTHms DHH MWRHESlL HTdsH O &geTGereon
GTTMMGL HNHHL OFIGHIGTCOTGT. HIGOT DSIUTM PEUOID  GTHIOD
BMHH0 OFWMbey aPSESIHaeTs HTeHs OFgeTonsns Olumiuns

gn’_&uwnbd SieflsSGmedt eredrmmev &iflwevev."
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33. The learned counsel submitted that the above admissions clearly
demonstrate that although DW-1 repeatedly asserted that patta had been produced
before the Court to establish his title, no such patta has been filed or marked on the
side of the defendants. It was therefore contended that the defendants have failed to

substantiate their claim of title by producing the best available documentary

evidence.

34. The learned counsel further relied upon the following portion of the
cross-examination of DW-1: "mredt ereorg erSliouws@&omruiley 2004 b
oot oundl oteoig SLGSlv B HL eoubHoms BT &bHEHHNTH
go.Mlyeirer Hlemovullev Sichiumm SiHs LWl oTeordE ursSwour L ol
oTOTUEDS  HToTUHES She ARHESIL  REUDIHIGDOT  HTEHEH6D
@&gIeTGereom eredrmmey &FFE6u 61600T 270/6-60 7 % @&F6HTL_ LDl 6T60TEH &)
unSSWOUL L & eTedTUE®S HNeoTiles UL L Temel Hisbscy O&igierGoresr.
preor GBev FoMwgICuien SHs aHSIL 6THHMG UL LTeb &HTeHsc0
@&swmosy UL LT HieHsL OFUgGIeTOTHETS QHSIHeTs UMW

gm’_Hwib SeflésHBmedr eredrmmey Fiflwsvev.”

35. According to the learned counsel, this admission is also of no assistance
to the defendants since, admittedly, no patta has been filed before this Court despite
the repeated assertion made by DW-1. The learned counsel further relied upon the

admissions of DW-1 relating to the alleged family arrangement, wherein he deposed
as follows: "BNedr HM&HL @FWGIGTET eTHlIieUE G emIuilev HIedr &lemmub
@ubmo ywlllev eundl @HbU erbum iqestulg 65@H &L _LqujeTermi 6r6srm)

go.Mlyeir@onedt o166TMMGL &FFlHTGHOT. Dicueumm BT oeTSHlieUpd & emruilev
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go lyeirer &Hbu abhum’_eoL &MesoTU&HS 6 HM6UG) <HhEUCTOITHISET 2 _6iT6TSHIT
6Ty &ovemov. BIGT 6reoigl oTSliaupsGemruiley GH0wU  abunp
eumb@wrlwres abul’ L g eredrmib &MILGILellévemev eresTmmeL &flgmedr,
oTeo1g HHUUGIT C&HL_LgHmev BT ©&sn(h&8sH60T, & (HbuU arhunp eTHIa|D

arhuL_elevemev."

36. Placing reliance upon the above admission, the learned counsel
submitted that DW-1 has admitted in unequivocal terms that the plaintiff had put up
the house pursuant to a family arrangement. Though DW-1 subsequently attempted to
explain the circumstances under which permission had been granted, he categorically
admitted that no document had been executed evidencing such arrangement.
According to the learned counsel, the said admission corroborates the plaintiff's case
that the construction was put up by him pursuant to the family arrangement between

the parties.

37. The learned counsel further relied upon the following admissions made
by DW-1 concerning the revenue proceedings: "mBmedr &mBuNg &NH&H6v
@&WIgI6Tem 61601 (PHoL eSlEMemnesr YT aITdh@EeWould USHSI—8—6v
ol o2 " OflellhE erSlmmes GuwevwpeormuSh  ergIed  HTEHES6
@&wedlevemev eredTMID, eundl eu L m” Hwil b sréscy O&FIS OEB)IEDH6Y
o Lm”_&wii seirenpuly QEWSSTSaID o MlyeT@erest eredTmmey &ifl&mest.
Seormev 13.02.2017 SiedTmy) e16o1d Guwiflev @FWwWOUL_ L. 270/6B 6166Tm
2 | Oifleneoigy) o658 @&wwiul_[Hedll L gl etedrmney Fflgnest, 2 1° Gliflemey
RDO r&8 @Q&wsmi, Sidlev eul’ Lm i (pemmwnest ©&FWwe(L emmaeemerr

SlestubhmeSlevemev 6165t MID, Geu(emMUT(H Srdbscy @FWW idleymis S|
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2 o516 GIPUOSSIHHSTT, DHST DigliuemLullev mBresr DRO-6Lb
Guevpemmuih O&ligeTGemer. BIesr DRO-aNILD sHrdbscy Q&FWSI(HHS
Guevwemmuih 27.01.2025 G@sHlullev Gerenuly  GFEUWIUL (el L g

er6dTmImeyL &Fiflgmedr."

38. The learned counsel submitted that the above admissions clearly
establish that the sub-division effected in favour of DW-1 under R.S. No.270/6B
stood cancelled by the Revenue Divisional Officer and that the appeal preferred
before the District Revenue Officer also came to be dismissed on 27.01.2025. It was
further contended that although DW-1 consistently asserted during his cross-
examination that the relevant patta had been filed before this Court, no such patta has,
in fact, been produced or marked on the side of the defendants. According to the
learned counsel, the failure to produce the very documents relied upon by DW-1
gives rise to an adverse inference against the defendants and considerably weakens

their claim over the suit property.

39. The learned counsel for the plaintiff further submitted that DW-1, in
paragraph No.8 of his chief examination, had made incorrect statements regarding the
proceedings initiated by the plaintiff challenging the sub-division effected in favour
of the defendants. In this regard, DW-1 has stated as follows: {t is very serious
allegation made that I had created bogus sub-division with the help of Tahsildar by
adopting back door method are per-se defamatory statements for which the plaintiff
is answerable if that is true the plaintiff could have filed revision against the order
passed by the Tahsildar which the plaintiff has not done so, and as stated in the
plaintiff if really any revision is pending before R.D.O. the plaintiff very well could
have furnished the details this alone would go to show the plaintiff can stoop to any

level to grab the defendant’s property, the second appeal filed is only an

0.S. No. 97/2016, D.M., UAM, Page No. 22/44



Op0]

e

=] 23

afterthought, since the plaintiff complaint was false and no merits the Tahsildar
rightly dismissed his plea and included my name in all revenue records, the plaintiff
could have taken an appeal but after slept over for more than 4 years for the purpose

of the suit filed so called complaint against the 2nd defendant.”

40. The learned counsel submitted that the above statement has subsequently
been rendered factually incorrect by the admissions made by DW-1 during his cross-
examination, wherein he admitted that the Revenue Divisional Officer, by order dated
13.02.2017, cancelled the sub-division made in his favour in R.S. No.270/6B and that
the appeal preferred before the District Revenue Officer also came to be dismissed on
27.01.2025. According to the learned counsel, the documentary evidence marked as

Ex.A-17 and Ex.A-16 fully corroborates the said admissions.

41. The learned counsel further contended that the defendants have admitted
the family settlement as well as the plaintiff's construction of the compound wall and
residential house. Though the defendants have pleaded that the entire building
belongs to the first defendant and that he had merely permitted the plaintiff to
construct the house, they have not produced any oral or documentary evidence to
substantiate the said plea. It was therefore submitted that the contention advanced on
behalf of the defendants that the plaintiff has failed to produce documentary evidence
to prove the family arrangement is untenable in view of the admissions elicited from
DW-1 and DW-2 during cross-examination and the documentary evidence available

on record.
42. With regard to the contention relating to non-joinder of necessary
parties, the learned counsel submitted that the said objection is wholly misconceived.

According to him, the plaintiff has approached this Court asserting an independent
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and exclusive title over the suit property, whereas the first defendant also claims
exclusive ownership over the very same property. In such circumstances, the dispute
is essentially between the plaintiff and the defendants, and the presence of the other
legal heirs of late Joghee Gowder is not necessary for an effective adjudication of the
controversy involved in the suit. It was further submitted that, at the time of
institution of the suit, the plaintiff's father was alive and that he passed away only
during the pendency of the proceedings. Therefore, according to the learned counsel,

the plea regarding non-joinder of necessary parties is devoid of merits.

43. The learned counsel also answered the contention of the defendants
based on paragraph Nos.7 and 9 of the proof affidavit of PW-1. It was submitted that
the statement in paragraph No.7, wherein PW-1 stated that the defendants were
attempting to take forcible possession of the suit property, related to the original
prayer for permanent injunction as contained in the plaint at the time of institution of
the suit. Subsequently, owing to the developments that took place during the
pendency of the suit, the plaint was amended, the relief of permanent injunction was
deleted, and the consequential relief of mandatory injunction was sought. Therefore,
according to the learned counsel, the said statements cannot be construed as

admissions regarding the defendants' possession so as to defeat the plaintiff's claim.

44. In conclusion, the learned counsel submitted that the plaintiff has
successfully established his case by examining the material witnesses, namely PW-1
to PW-3, by producing the relevant documentary evidence marked as Exs.A-1 to
A-20, and by eliciting material admissions from DW-1 and DW-2 during their cross-
examination. It was therefore contended that the oral and documentary evidence, read
as a whole, clearly establishes the plaintiff's entitlement to the reliefs sought in the

plaint. Accordingly, the learned counsel prayed that the suit be decreed by granting
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the reliefs of declaration, declaration that the sale deed executed by the first
defendant in favour of the second defendant is null and void insofar as the suit

property is concerned, and mandatory injunction, together with costs.

Arguments on the Defendants' side:

45. The learned counsel appearing for the defendants vehemently contended
that the plaintiff has utterly failed to establish the very foundation of the suit, namely,
the alleged oral family partition said to have taken place during September 2001.
According to him, except the interested testimony of PW-1, there is absolutely no
independent evidence available on record to prove such an oral arrangement. The
plaintiff himself admitted during cross-examination that no document whatsoever had
been executed recording the alleged oral partition. Further, the plaintiff specifically
pleaded that his father, mother, brother Ashok and himself were present at the time of
the alleged oral arrangement. However, the said Ashok, who is stated to be an
eyewitness to the alleged partition, has not been examined. Likewise, none of the
other legal heirs or co-sharers have been examined to corroborate the plaintiff's
version. Therefore, an adverse inference has to be drawn under Section 114(g) of the

Indian Evidence Act.

46. The learned counsel further submitted that admittedly the suit property
originally belonged to the common ancestor and thereafter devolved upon various
legal heirs. Therefore, unless all the co-owners are impleaded, no effective
declaration regarding title can be granted. He relied upon the judgment of the Hon'ble
High Court of Madras in the case of P.K.Padmanaban v. B. Janakiraman and
another reported in 2022 (5) CTC 1150, wherein it has been held that although a suit
for bare injunction may be maintainable without impleading all the co-owners, a suit

seeking declaration of title cannot be effectively adjudicated in the absence of all
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necessary co-owners. According to the learned counsel, even though the defendants
have not specifically pleaded non-joinder of necessary parties in the written
statement, the same is a pure question of law affecting the maintainability of the suit

and can be raised at any stage of the proceedings.

47. The learned counsel for the defendants further relied upon the judgment
of the Hon'ble High Court of Madras in Lakshmi Ammal and others v. S.
Bakthavatsalu Naidu, 2026 (2) CTC 590, wherein the Hon'ble High Court reiterated
that in a suit for declaration of title, the burden squarely lies upon the plaintiff to
establish an existing legal right over the suit property by clear, cogent and convincing
evidence. Mere production of title deeds or reliance upon recitals in a partition deed,
without corroborative oral or documentary evidence, is insufficient to prove title. The
Court further held that where the defendant disputes the plaintiff's claim to the
disputed extent, the plaintiff must specifically plead and prove how such larger extent
came into the possession of his predecessor-in-title and adduce satisfactory evidence
in support thereof. The Court also observed that declaratory relief, being an equitable
relief under Section 34 of the Specific Relief Act, cannot be granted on assumptions,
presumptions or conjectures, but only upon strict proof of title. Applying the said
principles to the present case, the learned counsel submitted that the plaintiff has
neither proved the alleged oral partition nor examined the material witnesses or co-
sharers to establish his exclusive title over the suit property. Hence, according to the
learned counsel, the plaintiff is not entitled to the reliefs of declaration, declaration of

the sale deed as null and void, or mandatory injunction.
48. The learned counsel further invited the attention of this Court to the

Advocate Commissioner's report and the plan appended thereto. According to the

plaint, the plaintiff claims declaration in respect of 6 cents. However, the
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Commissioner, after conducting a scientific survey with the assistance of the Taluk
Surveyor, has specifically found that the plaintiff is actually in physical possession of
7% cents, which has been shown in pink colour in the Commissioner's sketch.
Therefore, even the identity and extent of the property claimed in the plaint do not
tally with the actual physical features found on the ground. Hence, the very relief of

declaration sought by the plaintiff is factually unsustainable.

49. With regard to the relief of mandatory injunction, the learned counsel
submitted that the plaintiff alleged encroachment of 2% cents by the defendants.
However, the Advocate Commissioner has categorically recorded in his report as
follows: Though the extent in the schedule mentioned property mentioned in the
warrant given to me shows as 6 cents, on ground the schedule mentioned property is
7% cents. In view of the foregoing facts which have been ascertained on a careful
inspection and meticulous survey of the property, which is evident from the plan
enclosed to this report, I submit that the subject matter regarding encroachment can
be decided only upon trial since the extent mentioned in the warrant given to me
varies with ground reality during survey and therefore I am not able to conclude

regarding any encroachment as per Point No.5 in the warrant.”

50. Therefore, according to the learned counsel, when the Commissioner
himself is unable to conclude that there has been any encroachment, the relief of
mandatory injunction directing demolition of the alleged construction cannot be
granted. The learned counsel further pointed out that in paragraph 7 of the proof
affidavit, PW-1 has stated that the second defendant, on the strength of the impugned
sale deed, is attempting to take forcible possession of the suit property. However, in
paragraph 9 of the same proof affidavit, PW-1 has stated that he is entitled to recover

vacant possession of the suit property from the defendants. These two pleadings are
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mutually destructive. By seeking recovery of vacant possession, the plaintiff himself
admits that the defendants are in possession of the disputed property. Such
admissions completely belie the plaintiff's case of continuous and exclusive

possession.

51. The learned counsel for the defendants further submitted that the
consistent case of the defendants, both in the written statement as well as in the oral
evidence of DW-1, is that the suit property forms part of the property belonging to
the first defendant and that, out of love and affection, the first defendant had merely
permitted the plaintiff to construct a residential house in a portion of his land.
According to the learned counsel, such permissive occupation does not confer any
right, title or interest upon the plaintiff. It was therefore contended that the mere fact
that the plaintiff had constructed a house, compound wall, borewell or pathway

would not, by itself, establish his title over the suit property.

52. The learned counsel further submitted that the relief seeking declaration
that the sale deed dated 01.04.2016 executed by the first defendant in favour of the
second defendant is null and void is purely consequential to the plaintiff establishing
his own title. Unless and until the plaintiff proves his lawful and exclusive title over
the suit property, he cannot seek cancellation or declaration that the sale deed
executed between the defendants is null and void. Since the plaintiff has failed to
establish his title by acceptable oral and documentary evidence, the consequential

relief relating to the sale deed is also liable to be rejected.

53. The learned counsel further invited the attention of this Court to the
order passed by the Revenue Divisional Officer marked as Ex.A-17 and submitted

that the said order itself makes it abundantly clear that the civil suit relating to the
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title of the property was already pending before the competent Civil Court. The
Revenue Divisional Officer has observed that the parties are at liberty to work out
their rights before the Civil Court and that further revenue proceedings would
necessarily depend upon the outcome of the civil suit. Therefore, according to the
learned counsel, Ex.A-17 cannot be construed as a declaration of the plaintiff's title
nor can it confer any right upon the plaintiff. At best, the said order only leaves the

question of title open for adjudication by the competent Civil Court.

54. The learned counsel therefore submitted that the revenue authorities have
neither declared the plaintiff as the owner of the suit property nor finally adjudicated
the title in his favour. Since the plaintiff has failed to independently establish his title
before this Court, the revenue proceedings relied upon by him are of no assistance in

granting the declaratory reliefs sought in the suit.

55. In view of the above submissions, the learned counsel contended that the
plaintiff has failed to establish his exclusive title over the suit property.
Consequently, he is not entitled to the relief of declaration of title, the consequential
declaration that the sale deed dated 01.04.2016 executed by the first defendant in
favour of the second defendant is null and void, or the relief of mandatory injunction

as prayed for. Accordingly, he prayed that the suit be dismissed with costs.

Points for determination:

56. Having heard the learned counsels appearing for both parties and upon
careful consideration of the pleadings, namely the plaint, the written statement and
the additional written statement, the oral and documentary evidence adduced on
either side, the report of the Advocate Commissioner, the submissions advanced by

the learned counsels, and the exhibits available on record, this Court is of the view
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that the core questions that arise for determination are whether the plaintiff is entitled
to the declarations sought in the plaint and whether he is entitled to the relief of

mandatory injunction as prayed for.

57. In order to adjudicate the aforesaid reliefs, this Court has framed the
issues extracted above. The discussion and findings on each of the issues are set out
hereinafter. For the sake of convenience and to avoid repetition, Issue No.2 is taken
up for consideration first, since the findings on the remaining issues substantially

depend upon the determination of the said issue.

58. Before proceeding to consider Issue No.2, it is necessary to record a
clarification with regard to the reliefs claimed in the plaint. After the suit had been
reserved for judgment, while preparing the judgment, this Court noticed that in
paragraph No.13 of the amended plaint, the plaintiff, while setting out the valuation
of the suit and the court fee paid in respect of the relief of declaration of ownership
and possession, had stated that for the relief of declaration and consequential
permanent injunction the value is Rs.90,000/- and the court fee is paid a sum of
Rs. 1,350/~ being half of the value under Section 25(b) of the Tamil Nadu Court Fees
and Suits Valuation Act, 1955."However, on a perusal of the amended plaint, this
Court found that, after the amendment, the plaintiff had not sought any relief of
consequential permanent injunction and had instead sought the relief of mandatory

injunction.

59. Accordingly, this Court sought a clarification from the learned counsel
for the plaintiff regarding the apparent inconsistency in paragraph No.13 of the
amended plaint. In response, the learned counsel for the plaintiff filed a Memo dated

03.08.2026, clarifying that the plaintiff is not seeking the relief of consequential
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permanent injunction in the present suit and that the reference made in paragraph
No.13 of the amended plaint dated 24.07.2026 to "declaration and consequential
permanent injunction" was only for the limited purpose of indicating the valuation of
the suit and the court fee payable under the provisions of the Tamil Nadu Court Fees
and Suits Valuation Act, 1955, and was not intended to indicate that such a

substantive relief had been claimed.

60. In view of the said clarification, this Court records that the plaintiff has
not sought the relief of consequential permanent injunction in the present suit and that
the reliefs claimed by the plaintiff are confined to those specifically set out in the
amended plaint, namely, the declarations sought therein and the consequential relief
of mandatory injunction. The issues framed and the discussion that follows shall,

therefore, be confined to the said reliefs.

Discussion on Issue No.2:

61. Issue No.2 is, whether the plaintiff is entitled to the relief of declaration
as prayed for? The burden of proving title squarely lies upon the plaintiff. It is a
settled principle of law that the plaintiff must succeed on the strength of his own case
and cannot derive any advantage from the weakness, if any, in the case of the
defendants. Therefore, it is incumbent upon the plaintiff to establish, by acceptable
oral and documentary evidence, that he has valid right, title and interest over the suit
schedule property and that he is consequently entitled to the declarations sought in

the plaint.

62. The specific case of the plaintiff is that the suit schedule property
originally formed part of the ancestral property purchased by his grandfather, Shri
Bella Gowder, under Ex.A-1 Sale Deed dated 20.09.1928. According to the plaintiff,
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during September 2001, an oral family settlement took place between himself, the
first defendant, their brother Ashok and their father, M.B. Joghee, under which an
extent of 6 cents in R.S. N0.270/6 was allotted to him for construction of a residential
house. It is on the strength of the said oral family settlement that the plaintiff claims
exclusive title over the suit schedule property. The defendants have categorically
denied the alleged oral family settlement and have specifically disputed the plaintiff's
claim of allotment of 6 cents. Therefore, the primary question that falls for
consideration is whether the plaintiff has satisfactorily proved the alleged oral family

settlement and the allotment of the suit property in his favour.

63. In order to establish his case, the plaintiff examined himself as P.W.1.
He also examined P.W.2, who is the Deputy Zonal Tahsildar, and P.W.3, who is also
a Zonal Deputy Tahsildar. A careful appreciation of the evidence of P.W.2 and P.W.3
shows that they have not deposed regarding the alleged oral family settlement or the
plaintiff's title over the suit property. P.W.2 was examined only to speak about the
proceedings before the Revenue Divisional Officer relating to the objections raised
by the plaintiff against the sub-division, while P.W.3 was examined only to prove the
proceedings of the District Revenue Officer relating to the cancellation of the sub-
division. Their evidence is confined to the official revenue proceedings and does not,
in any manner, establish the oral family settlement or the alleged allotment of 6 cents
in favour of the plaintiff. Admittedly, according to the plaintiff himself, the oral
family settlement took place in the presence of his father, M.B. Joghee, his elder
brother, the first defendant, and another brother, Ashok. It is also not in dispute that
the plaintiff's father was alive throughout the trial and till the conclusion of the
evidence. Nevertheless, the plaintiff has not chosen to examine his father, who was
admittedly one of the principal participants in the alleged oral family settlement.

Likewise, Ashok, who is also stated to have been present at the time of the alleged
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family arrangement, has not been examined. No explanation whatsoever has been

offered by the plaintiff for withholding the evidence of these material witnesses.

64. It is well settled that though an oral partition or oral family arrangement
is legally permissible, the same must be proved by cogent, convincing and reliable
evidence. Where persons who admittedly participated in the alleged family
arrangement are available and yet are not examined, the Court is justified in drawing
an adverse inference against the party who asserts such arrangement. In the present
case, except the interested testimony of P.W.1 and the supporting evidence of P.W.2
and P.W.3, there is no independent evidence establishing that an oral family
settlement was in fact effected in September 2001 or that an extent of 6 cents was

exclusively allotted to the plaintiff.

65. The plaintiff has produced Ex.A-1 to Ex.A-20 in support of his case.
Ex.A-1 evidences the purchase of the ancestral property by the plaintiff's grandfather.
Exs.A-2 to A-20 primarily relate to the plaintiff's possession, construction of the
residential house, payment of house tax, installation of borewell, correspondence with
the revenue authorities, legal notices, proceedings before the Revenue Divisional
Officer and District Revenue Officer and the criminal complaint. None of these
documents, however, constitute evidence of the alleged oral family settlement or
establish that an extent of 6 cents was exclusively allotted to the plaintiff. Likewise,
none of the documents confer title upon the plaintiff independently of the alleged

family arrangement.
66. At the same time, the oral and documentary evidence adduced by the
plaintiff, coupled with the admissions made by D.W.1 during cross-examination,

clearly establish that the plaintiff had constructed a residential house, compound wall,
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pathway and borewell in the suit property long prior to the institution of the suit. The
defendants have also admitted several of these factual aspects during the course of
evidence. The Advocate Commissioner, who was examined as C.W.1, has also
noticed the physical features available in the property. Thus, the evidence on record
satisfactorily establishes that the plaintiff has been in possession and enjoyment of

the property where the residential house stands.

67. However, proof of possession by itself cannot be equated with proof of
title. Where the title itself is seriously disputed, mere possession, however long it
may be, cannot automatically confer ownership, particularly when the plaintiff seeks
a declaration of title. In the present case, the defendants have consistently disputed
the plaintiff's ownership and have taken a specific defence that the plaintiff was only
permitted by the first defendant to construct the residential house in the disputed
property. Though the defendants have not satisfactorily proved such permission by
producing acceptable documentary evidence, the failure of the defendants to establish

their defence cannot relieve the plaintiff of the burden of proving his own title.

68. The law is well settled that the plaintiff cannot succeed merely because
the defendants have failed to prove their defence. The burden always rests upon the
plaintiff to establish his own case. Unless the plaintiff proves his title by acceptable
evidence, no declaration can be granted merely because the defendants have failed to
substantiate their version. Therefore, this Court is unable to accept the contention of
the learned counsel for the plaintiff that the alleged weaknesses in the defendants'

case are sufficient to decree the suit.

69. The Advocate Commissioner's Report marked as Ex.C-1 also does not

advance the plaintiff's case regarding title. On the contrary, the Commissioner has
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specifically stated that he is unable to conclude whether there is any encroachment
and has further reported that the plaintiff is in possession of approximately 7% cents
of land, whereas the schedule property described in the plaint is only 6 cents. The
Commissioner has categorically stated that, in view of the variation between the
extent mentioned in the warrant and the actual physical extent found during survey,
he is unable to arrive at any conclusion regarding the alleged encroachment.
Therefore, the Commissioner's Report cannot be treated as proof of the plaintiff's title

over the suit property.

70. In view of the foregoing discussion, this Court is of the considered
opinion that, although the plaintiff has satisfactorily established his possession over
the property in which he has constructed the residential house and other structures, he
has failed to establish the very foundation of his claim, namely, the alleged oral
family settlement and the allotment of 6 cents in his favour. In the absence of
convincing evidence proving such oral family settlement and allotment, this Court
cannot hold that the plaintiff has established exclusive right, title and interest over the
suit schedule property. Consequently, the plaintiff is not entitled to the declarations
sought in the plaint. Accordingly, Issue No.2 is answered against the plaintiff.

Discussion on Issue No.1:

71. Issue No.l is, whether the plaintiff is entitled to the relief of declaration
that the Sale Deed vide Document No.419 of 2016 dated 01.04.2016 is null and void?
As already discussed while deciding Issue No.2, the plaintiff has failed to establish
that he has exclusive right, title and interest over the suit schedule property. The

principal relief sought by the plaintiff is for declaration of his title and,
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consequentially, for declaring the Sale Deed dated 01.04.2016 executed by the first

defendant in favour of the second defendant as null and void.

72. The plaintiff has challenged the said Sale Deed mainly on the ground
that the first defendant had no manner of right, title or possession over the property
and, therefore, was incompetent to execute the same. However, before seeking to
invalidate a registered conveyance executed between the defendants, it is incumbent
upon the plaintiff to first establish his own legal right over the property. Unless the
plaintiff proves that the property exclusively belongs to him, this Court cannot
declare a registered document executed by another person as null and void merely on

the basis of allegations.

73. Though the plaintiff has questioned the validity of the sale transaction by
relying upon the revenue proceedings marked as Ex.A-16 and Ex.A-17, those
proceedings themselves do not confer title upon the plaintiff. On the contrary, the
order passed by the Revenue Divisional Officer itself makes it clear that the dispute
relates to title and that further action would depend upon the outcome of the civil
proceedings. Revenue proceedings are only fiscal in nature and neither create nor

extinguish title.

74. The plaintiff has also contended that the first defendant had no title or
possession over the suit property. Equally, the defendants have failed to satisfactorily
establish their plea that the plaintiff was merely permitted to construct the residential
house in the property belonging to the first defendant. However, the weakness in the
defendants' case cannot by itself become the foundation for granting a declaration in
favour of the plaintiff. The plaintiff has to succeed on the strength of his own title,
which he has failed to establish.
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75. Therefore, in the absence of proof of title in favour of the plaintiff, this
Court is unable to hold that the Sale Deed dated 01.04.2016 bearing Document
No.419 of 2016 1s null and void. Accordingly, Issue No.l is answered against the

plaintiff.

Discussion on Issue No.3:

76. Issue No.3 is, whether the plaintiff is entitled to the relief of Mandatory
Injunction as prayed for? The plaintiff has sought a decree of mandatory injunction
directing the defendants to demolish the alleged illegal construction put up by them
after demolishing the plaintiff's compound wall, pathway and borewell and after
encroaching upon approximately 2% cents of the suit property. The burden of proving
the alleged encroachment squarely rests upon the plaintiff. In order to establish the
alleged encroachment, the plaintiff mainly relied upon the report and plan submitted

by the Advocate Commissioner marked as Ex.C-1.

77. A careful reading of the Commissioner's Report shows that the
Commissioner has specifically stated that he was unable to conclude whether there
was any encroachment. The Commissioner has further reported that though the extent
mentioned in the warrant is 6 cents, the actual extent found on ground is about 7%
cents and, in view of such variation, he was unable to express any opinion regarding
the alleged encroachment. The relevant portion of the Commissioner's Report clearly
states that the issue relating to encroachment can be decided only upon trial and that

he is unable to conclude whether there is encroachment as alleged by the plaintiff.
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78. The Commissioner was also examined as C.W.1 and even during his
evidence he maintained that he was unable to conclude whether there was any
encroachment. D.W.1 and D.W.2 have also consistently denied the allegation of
encroachment. Thus, the very evidence relied upon by the plaintiff does not establish
the alleged encroachment. In the absence of acceptable evidence proving the exact
extent allegedly encroached and the identity of the encroached portion, no decree for
mandatory injunction directing demolition of the defendants' construction can be

granted.

79. Apart from the above, this Court has already held while deciding Issue
No.2 that the plaintiff has failed to establish his exclusive title over the suit property.
When the plaintiff has failed to establish his title and when the alleged encroachment
itself has not been proved through reliable evidence, the equitable relief of mandatory

injunction cannot be granted. Accordingly, Issue No.3 is answered against the

plaintiff.
Discussion on Issue No.4:

80. Issue No.4 is, whether the second defendant is a bona fide purchaser of
the suit property? The defendants have contended that the second defendant is a bona
fide purchaser for valuable consideration and that he purchased the property under
the registered Sale Deed dated 01.04.2016 pursuant to an earlier sale agreement
entered into in the year 2013. The plaintiff, on the other hand, contended that the
second defendant was aware of the dispute and, therefore, cannot claim the status of a

bona fide purchaser.
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81. This issue, in the opinion of this Court, assumes significance only if the
plaintiff had first established his title over the suit property. Since this Court has
already held that the plaintiff has failed to establish his exclusive title, an adjudication
as to whether the second defendant is a bona fide purchaser would not materially

affect the ultimate decision in the suit.

82. Nevertheless, the materials available on record disclose that the sale in
favour of the second defendant was effected under a registered document and that
subsequent revenue entries were also effected in his favour. At the same time, the
plaintiff has relied upon the recitals contained in the sale deed and the earlier disputes
between the parties to contend that the second defendant had knowledge of the
dispute.

83. In view of the finding already recorded that the plaintiff has failed to
establish his title, this Court does not consider it necessary to render a conclusive
finding on the question whether the second defendant is a bona fide purchaser. The

said question is therefore left open. Issue No.4 is answered accordingly.

Discussion on Issue No.5:

84. Issue No.5 is that, to what other relief the plaintiff is entitled in this suit.
In view of the findings recorded on Issues Nos.1 to 4, particularly the finding that the
plaintiff has failed to establish his exclusive title over the suit schedule property and
has also failed to prove the alleged encroachment, the plaintiff is not entitled to any

other reliefs in this suit.
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85. Further, considering that the dispute is between close family members
relating to ancestral property, this Court is of the view that it would be appropriate to

direct each party to bear his own costs. Issue No.5 is answered accordingly.
RESULT:
86. In the result, this suit is dismissed. There shall be no order as to costs.

This judgment is dictated to the steno typist, typed by her in computer,

corrected and pronounced by me in open court, on this the 05" day of August 2026.

bDigitally signed
LOGANATHAN L% GANATHAN
PRAKASH PRAKASH

Date: 2026.08.05
20:21:21 +0530

DISTRICT MUNSIF,
UDHAGAMANDALAM.
List of Witnesses and Exhibits:-
Plaintiff's side witnesses examined:-
1. J. Ravindran - Pw-1 (Plaintiff)
2. Mr. Vediyappan - Pw-2 (Zonal Deputy Tahsildar)
3. Mr. Arun - Pw-3 (Zonal Deputy Tahsildar)
Plaintiff's side exhibits marked :-
SI. Date Documents Nature of Exhibits
No. Documents
1. 120.09.1928 Sale Deed Certified Ex. A-1
Registration Copy
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2. 114.03.2013 Ownership Certificate Original Ex. A-2
3. - House Tax Receipts — 4 Nos. Original Ex. A-3
4. 116.03.2016 | Permission Letter given at the Original Ex. A4
Ullathi Panchayat
5. 123.08.2013 Objection Letter along with the Photostat Ex. A-5
Postal Receipt and Postal copy/Original
Acknowledgment Card sent by
the Plaintiff to the Tahsildar,
Udhagamandalam.
6. [17.09.2013 | Complaint to the Revenue Office Copy Ex. A-6
Divisional Officer (RDO)
7. - Proceedings served to the Original Ex. A-7
Plaintiff — 5 Notices
8. 124.03.2016 Legal Notice Office Copy Ex. A-8
9. - Postal Acknowledgement Cards Original Ex. A-9
— 2 Nos.
10. ]05.05.2016 | Reply Notice along with Postal Original Ex. A-10
Receipt
11. 101.04.2016 Sale Deed Certified Ex. A-11
Registration Copy
12. {23.05.2016 | Objection Letter along with the Photostat Ex. A-12
Postal Receipt and Postal Copy/Original
Acknowledgment Card sent by
the Plaintiff to the Tahsildar,
Udhagamandalam.
13. 16.08.2016 | Objection Letter along with the Photostat Ex. A-13
Postal Receipt sent by the Copy/Original
Plaintiff to the Revenue
Divisional Officer (RDO)
14. |16.08.2016 | Objection Letter along with the Photostat Ex. A-14
Postal Receipt sent by the Copy/Original

Plaintiff to the Tahsildar,
Udhagamandalam.
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15. |19.08.2016 | Legal Notice along with Postal Office Ex. A-15
Receipts — 2 Nos. and Copy/Original
photographs — 4 Nos.

16. |27.01.2025 | Order of the District Revenue True Copy Ex. A-16
Officer, Nilgiris

17. |13.02.2017 Order passed by the Sub- Original Ex. A-17
Divisional Magistrate and
Revenue Divisional Officer,

Ootacamund
18. [17.02.2026 Permission Letter Original Ex. A-18
19. [17.02.2026 Permission Letter Original Ex. A-19

20. |24.08.2016 FIR under Crime No. 173/2016, Photostat Copy | Ex. A-20
at Pudumund Police Station

Defendants’ side witnesses examined:

1. J. Subban - Dw-1 (1% Defendant)

2. P. Suresh Babu - Dw-2 (2™ Defendant)

Defendants’ side exhibits marked:

SI. Date Documents Nature of Exhibits
No. Documents
1. [18.06.1975 Registered Sale Deed Original Ex. B-1
2. 126.11.1975 Registered Sale Deed Original Ex. B-2
3. - Approved Building Plans Original Ex. B-3

Court witness:

1. Mr. S. Sailesh Babu - Cw-1 (Advocate Commissioner)

0.S. No. 97/2016, D.M., UAM, Page No. 42/44



(=] [m]
e

43
Court exhibits marked:
SI. Date Documents Nature of Exhibits
No. Documents
1. 18.02.2026 | Advocate Commissioner's Original Ex. C-1

Report along with five
annexure

Digitally signed

LOGANATHAN 5Y LOSANATHAN
PRAKASH Date: 2026.08.05

20:21:28 +0530

DISTRICT MUNSIF,
UDHAGAMANDALAM.
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0O.S. No. 97/2016
Dated: 05.08.2026

District Munsif Court,
Udhagamandalam.
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