IN THE COURT OF THE SUBORDINATE JUDGE, NAGAPATTINAM.

Present: Tmt. S. Indragandhi, M.L.,
Subordinate Judge, Nagapattinam.

Monday, the 13™ day of July 2026

CNR:NO.TNNGO3-000744-2024
Appeal Suit No. 24 of 2025

Abdul Hameed .. Appellant/Defendant
..Vs..

Alimuthu .. Respondents/ Plaintiffs

On appeal from the decree and Judgment of the District Munsif Court,

Nagapattinam in O.S.No.86/2016, dated : 27.08.2024

Alimuthu Plaintiff
..Vs..
Abdul Hameed Defendant

This appeal coming before me for final hearing on02.07.2026 in
the presence of Mr. S.Raman counsel appearing for the appellant and of Mr.
R.Balaji counsel appearing for the respondent, upon hearing the arguments of
both sides, upon perusal of all connected material records and having stood over

for consideration till this date, this court, pronounced the following ....

// JUDGEMENT //

I. This appeal has been filed by the appellant/plaintiff against the judgment and
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decree passed by the learned District Munsif Court, Nagapattinam in
0.S5.86/2016 dated 27.08.2024 which was filed forrelief of permanent

injunction with respect to the suit 1* item property and mandatory injunction
to remove the encroachment made by the defendant in the 2™ item suit

property and for cost of the suit.

I1. The case of the plaintiffs:-
The suit property to an extent of 0.38 1/3 cents situated in Survey

No.105/15B1/2, Kallar Village, North Poikainallur, Nagapattinam
(hereinafter referred to as suit 1* scheduled property) was purchased by
the plaintiff on 08.10.1982 vide sale deed document No.105/1B1/1982
registered before SRO, Nagapattinam. The suit property to an extent of
4.50 Ares in Survey No.105/15B1/6 (hereinafter referred to as suit 2™
scheduled property) was in continuous possession of the plaintiff based on
which the Revenue Tahsildar had issued a patta with regard to the above
said property. The defendant's property is situated to the Southern side of
the suit 1% schedule property and to the west of the suit 2™ schedule
property On 10.03.2016, the defendant had encroached an extent of 6 feet
(east to west) X 20 feet (north to south) in suit 2™ schedule property and
had made new construction despite objections from the plaintiff. The 2™
schedule property is the way of access to the 1 schedule property and due
to the encroachment by the defendant, the access to the southern side

entrace of the old roof house in the 1% schedule property is restraine and

blocked. On 30.03.2016 the defendant had removed the southern side
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fence and old compound wall in the 1* schedule property. Therefore the
plaintiff had come forward with a suit for permanent injunction with
respect to the suit 1% schedule property and mandatory injunction with
respect to the suit 2™ schedule property to remove the encroachments

made by the defendant. Hence this suit.

III. The case of the Defendant:-

The plaintiff had only encroached the portion in Survey No.15B/3
belonging to the defendant and that the defendant and that the defendant
had not tried to remove the southern side fence of the 1* schedule property
and his father Jaleel Badshah had purchased an extent of 4 Ares in Survey
No.105/15B13 on 23.07.1997 and had constructed a house in the year
1998. On 08.05.2009, his father had transferred the above saide property
to him vide oral hibbat and subsequently had notarised the written hibbat
on 12.05.2009 and he had altered the front portion of the house and said
alteration had taken place in the existing building and the 2™ schedule
property is a road where heavy vehicles are passing by and the plaintiff
cannot claim the same as an independent right. Hence this suit is to be

dismissed.

IV. The following issues were framed for trial by the trial
court:

1. Whether the plaintiff is entitled for the relief of permanent injunction
as prayed for?
2. Whether the plaintiff i1s entitled for the relief of mandatory
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injunction as prayed for?
3. Whether other relief of both side are entitled?

V. The findings of the trial court

1.  On the analysis of oral and documentary evidences, The trial
court had allowed the suit, aggrieved against which the defendant had
preferred this appeal. The trial court had allowed the suit on the point that
the plaintiff had proved the title and ownership of the suit properties.

2.  The parties are referred according to their litigative status

before the lower court for the purpose of convenience.

VI The learned counsel for the appellants raised the following
grounds for appeal

The judgment and decree of the court below are contrary to law,
facts and evidence of the case. The Lower court miserably failed to note
the pleadings in the case and has rendered the judgment contrary to
pleadings and to failed apply the well settled principles of natural justice,
fair play and good conscience while deciding the suit. The lower court
without adverting to the legal issues involved in the suit has simply failed
by scrutinizing the facts which are immaterial for deciding the suit claim.
The lower court failed to appreciate the pleadings of the respective parties
towards the suit claim and has miserably failed to judge the cause on the
admitted, proven and produced oral and documentary evidence in the case.

The lower court failed to appreciate the scope of the suit and travelled on
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extraneous matters so as to reach a wrong conclusion and to decree the suit
on legally untenable grounds. The approach of the lower court has caused
a miscarriage of justice since the same travelled beyond the scope of the
pleadings and evidence in this case. The lower court failed to appreciate
that the admitted fact need not be proved is the basic principle of law.
The lower court failed to frame necessary issues on the basis of the
pleadings. The court below has failed to appreciate that in respect of claim
relating to the 1* item of the suit property is purely based upon the extent
available to the plaintiff in R.S.No0.105/15B1/2 and the plaintiff herself has
referred that the dispute is with reference to her southern fence line has
drawn in the rough sketch attached in the plaint. The lower court failed to
appreciate that the learned Advocate Commissioner who inspected the
property was unable to fix the boundary line and therefore the said report
is not helpful in elucidating the dispute in contraversy and therefore the
lower court ought to have directed for the resurvey of the suit property.
The lower court failed to see that with regard to the 1* item, the plaintiff
has not proved her entitlement for the relief of Permanent Injunction. The
lower court failed to appreciate that on proper measurement the 2™ item of
the suit property will fall within the limits of the appellant property and
therefore the relief without assessing those facts ought not to have been
granted infavour of the respondent. The lower court failed to appreciate
that PW1 in his evidence would categorically admit those facts and also
she is having uninterupted access to the road and therefore B schedule

property is not the only way for the plaintiff to have the access to the road.
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The lower court failed to appreciate that inrespect of the B schedule
property since the plaintiff is neither having title nor possession the relief
of Mandatory injunction is not at all maintainable under the eye of law and

has got a right to filed the suit.

VII. POINT NO. 1

1) The suit was filed by the plaintiff for the relief of
permanent injunction with respect to the suit 1% item property and
mandatory injunction to remove the encroachment made by the defendant
in the 2" item suit property. The 1% item is comprised in Survey
No.105/15B1/2 in Kallar Village, North Poikainallur, Nagapattinam and
the suit 2™ item property is situate in Survey No.105/15B1/6. The
grievance of plaintiff is that the defendant had made on encroachment in
the 2™ item property and causing obstruction to the plaintiff’s house from
the road. The defendant denied the factum of obstruction and he had
stated that the construction in his property bearing Survey No.105/15B1/3
was made by his father Jaleel Batsha in the year of 1998 after purchasing
the property on 23.07.1997. The defendant had further stated that he had

altered the front portion of the house in an already existing building.

2) An Advocate Commissioner is appointed by the trial
court and the advocate commissioner had filed his report stating that the
suit 2" item property is a road property and the land to the road was given

by the people who were residing there and patta was given in the name of
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the village people. The advocate commissioner had stated in his
commissioner report that the boundary stone cannot be identified and the
suit properties were measured by fixing the boundary from the house of
one Ismail. In the commissioner report, he had not mentioned that the
defendant had encroached but he had stated that the Balcony in front of the
defendant’s house measuring 6x20 situate in the road and the road is in the
name of plaintiff. In the commissioner report, the Taluk surveyor report is
enclosed and in the report it is mentioned that the suit 2™ item property is
used as a pathway and a road is laid in the suit 2" item property and it is in
the name of Alimuthu, the plaintiff and two others Vize Checha and
Abdulkarim. Both the plaintiff and defendant had filed objection to the
commissioner report, the plaintiff stating that the encroachment is not
mentioned and the defendant stating that the suit properties were not

properly measured by identifying the boundary stone.

3) The title of the plaintiff for the 1* item and the title of the
defendant in survey No. 105/15B1/3 is not denied by both the parties in

the cross examination of PW1 she had stated "wrfl_ib mmesr Slmwib
OubHBmest eTedTMed 2 bwrsTun eresTusuflL WIEpHEH Slnub GUHEm6sT
eteoTMID, 2 brsSur Yirdlamnsl SigicoanBgisE 6T6TET 2 DH6| (DD

eT6dTN6d H6dreor UM Lg 6TETMID, 2 bnsSur Sibwreibh@ C&nbHs 2orF
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&ooeonl 6T6dTMIb, Sl(pesord OFIgG O&M(HhSss Sl(HUL, 60T 66 mIb,
o bwrsSureib@ 2 L 6rllpbhseuiser wmi eTedrmmed Siysmedl, Gagdasm,
ancotur, &G8asnsmiser n@wreTied F8smsfl erermib, FCGHTHT
F8ansflaer Semerau(hb YnbHg euerihs 2ot &eoeom eredrmmed &iflgmedt
eTTMID, BT WwhmId 2 bwrsiur F8srsr FsMsfledT Diauisefleor
QUGOSWDIT SIGHETRI(HD STeb, YirSlemSiyb &g uilmHg QIHD SHTeur
@& Semeor &M sT6dT GIQUIIHHE UIHRSIDIT&ST 6redTmib, &HIedT
G WIphe eupbd 6SLneorg Os5HE uMiss 6l eTdTmID, Sibs 65i(H
1993 60 &L 198cormb e1oTMID, HIedT ofi1965T OBHHE&WD, SHlpsEsW,
ueTaflourgco @&(H 2 oTeng eredrmib, uaTaflourgsd @&(H &omi 20 Sig
DB GHSGID oredrmid, udToflounsed @GR ©&(H6eNlond @ &6T
2 dtongl eredTmib, ueTaflounscd @&HH SHmi GomE) or6dTmD, usTafloursod
@QsmailbhE Gl GurmLg ol &@E OUMiHsHoOMTT UEHETUSS
eTOTMID, 2 6ugl I L QEnssHsTed Siedr samibd usTafloumasd ©O&m
6T6oTMID, UeiTaflounacd @O&HH HoTHEG OFTHSD GTEHTUSDEG hCUGTOTIRIEOT

Sooomoo ereormid, UlLLmT WL (Hb 2 6TeMg GTATMID, HOTHGWD,
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aﬂgjobmlﬁgj o“ﬁl'_m,,r_i)@fo SooL B &wMH15 g G SIH&HG D
orTmID, BSSTDSSSI(HHE FFGauT eubg sTour O&TSHSlemeor
DH6MHSHMTEHOIT 6T60T MID, HEUGUIT M) &més@tb@’urrgj &6060ITT VLTS ST &6IT
SHEHTIGET 6eTedrmIb, HhHEHSEGD, Sgoands SL&ShEWD
SlpBuwoors Beuedl 2_oiterg 6165t MID, H6dTeo)omL W OlETsHSlesr FiGou orevor
Coum, Ylrdloundl Oenssleor &FiGow Goum oredrmb, uUsiTafloursod
@smaileSi(hbg ChIquwns SHHETEOLIW WSS 1qMHE ©lF6060

WPLq Wb er6dTMIb" &M Hwiofls geremmi.

4) In the cross examination of PW2 he had stated
"Srflaundl SgoanBs GUUGIBIUSEHEG WeTerl Dol Guilbbs)
B L H560 gl HHOS 2060 UTEOIT GG UIIHHSTT 61T M,
s5HCuUTsH SMHE&GD Mg 6fFH YirdSlandl HHoms 2EOOUTOITEUTED
S LUUL L ST 6I6dImmed  &B6e06med  6T60r I, SD6VOUNOGIT G908
oSl 1gcosnedT SphsMT eredrmib, YlrHlounsdl snesr sbHGUTEeTOT Mg
651"_6mL &L_1q.60TMi 6T65TMID, sredcounast 2 WpL6sT SHHsGung) g
o) S LOUl (HNlL g oredTmib, gseScounagm 6ruGuUNEH SoHSTT
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GTGOTDITEO 3, 4 ,600T(H&OHE @ (PTEoTT SMHSHMIT 66T MILD, LML 6HL_T6oTS)
etu@ung &LIITS &L LUULIg(HeS@GD 6T6drmmed 1999 6Sl(Hhg 2000 b
SH,0TIq HGET HL_LUUL L G etedrmb, Girdleundl sHGuUNg &L 191 G&lesr
ps&Ullemeor LI (HID wrHM &L LqujeTermi ereormib, UirSleuns) oS 19 HG
615@r 2 _oitom GHciTRIL 60 GUmLneorg ShiHEH&HE Ll @ambsmeor
@um () v eTSTMID, uHUMD iemm diSlsnilsafl b G&coeursSlemeor
@&neor() Ul Lneflemeor shisorg Ouwifléo @s6csTau 6o @omiqhH@E
@ubmieiT@ermd er6dTDIGd Fflweoeo eTHTMID, @OHSTRL 0 Brm 19 hHE

B1B1&61H ML SicnluaidbSlemeot @smesor(h UL GlubmieTGermb 6165t mitb'

gm”_Swwofl gieremmi.

5) From the oral evidence of PW1 and PW2 both of them
had stated the suit 2" item property is a road and there was a dispute
regarding boundary with the defendant and there was a complaint given by
defendant against the plaintiff in the Jamath. Ex.A1 is the patta for the suit
2" jtem property and in the patta it is mentioned as it is given to
Alimuthu, W/o. Hajamoideen and two others. In the Taluk Surveyor
report the other two names of the pattatharers are mentioned as Checha
and Abdulkarim. Further the plaintiff as PW1 had stated in the cross
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examination that the thaar road was laid by North Poikainallur Panchayat
in the 2" item property and PW2 had stated that the defendant’s property
was constructed in between 1999 to 2000 and the defendant had only
altered the front elevation of his house. From the oral testimonies of PW1
and PW2 the house of the defendant was constructed in 1999 and the suit
2™ item property is a road property where is the Panchayat had laid road
and the street light were erected by the Panchayat.

0) With respect is 1% item property the title of the plaintiff is
not denied by the defendant. Further from Ex.A1, the plaintiff alone is not
the absolute pattatharer and two other persons are also pattatharers for the
suit 2" item property and the 2™ item property is classified as road in the
revenue records. The trial court had failed to note the joint patta and the
admissions in the oral evidence of PW1 and PW2 about the suit 2™ item as
a road and the house in the defendant property was constructed as early as
in the year of 1999 and the suit 2™ item property is a road property where
in the Panchayat had laid road and the street light were erected by the
Panchayat. If any encroachment or obstruction is made the local body is to
take action to remove the encroachment. The plaintiff had not added the
local body as a party to the suit, when the suit 2™ item property is
maintained by the local body. Hence, the plaintiff ought to have added
the local body as a necessary party to the suit.
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In the result, this appeal is partly allowed and the judgment
and decree of the learned District Munsif, Nagapattinam passed in
0.5.86/2016, dated : 27.08.2024 is partly setaside and the permanent
injunction is granted to the plaintiff as prayed for with respect to the suit
1*" item property and with respect to the prayed for the suit 2™ item
property the suit is dismissed and the judgment of the trial court is

setaside. No costs.

This judgment has been dictated to the Steno Typist by me and
typed by her, corrected and pronounced by me in the open court on this the

13™ day of July 2026.
S INDRA GANDHI  piiiisiess e smas oo

Subordinate Judge,
Nagapattinam.

EnCl : Nil S INDRA GANDHI Digitally signed by S INDRA GANDHI
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Subordinate Judge,
Nagapattinam.

To:
The District Munsif Court, Nagapattinam.
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Draft Judgment/ Fair Judgment
SUB COURT, NAGAPATTINAM

A.S.No.24/2025
DATE :13.07.2026
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