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N/M.1954/09 1
N THE BOVBAY CITY ClVIL COURT AT MINVBAI

NOTI CE OF MOTI ON NO. 1954 OF 2009

I N

SU T NO 5689 OF 2004.

Snt. Tahira At har Khan
and Anr.

Plaintiffs
Ver sus

Shai kh Haki muddi n & O s. Def endant s

M. V.R Tripathi, Advocate,for the Plaintiffs.

M. B. Unni krishnan, Advocate for the Defendant No. 14.

CORAM H.HJ. SHRI A L. PANSARE.

DATED: 30TH JANUARY, 2010.

ORAL ORDER
(Dictated in Open Court)

1. By the present notice of notion, the defendant

has prayed for condonation of delay in filing witten statenent

and further for taking the sane on record.

2. According to said defendant, he could not file witten

statenent due to i nadvertence and m s-conmuni cati on between him

and his advocate.

sunmons on 11th Decenmber 2009, but did not

The defendant waived service of wit of

communi cate the sane

to his advocate. He did not know the intricacy of the matter

H
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N/M.1954/09 2

as regards waiving of wit of sumobns and therefore, did not
communi cate the sane to his advocate. Therefore, present

notice of notion.

3. The plaintiffs by filing reply, submtted that the
answering defendant undertook to file witten statenment on 15th
Decenber 2008. He further undertook not to take any further
date for filing witten statenent. On the next date, i.e. 7th
January 2009, the said defendant nade a statenent that he was
not served with copy of plaint and therefore, did not file
witten statenent. The said contention was rejected by the
court and plaintiffs were directed to file affidavit of
exam nation-in-chief on next date. Therefore, it cannot be
said that defendant no.14 inadvertently failed to file witten
statenent. Hence, prayed for dism ssal of notice of notion.

4. Heard both si des. Perused VM, reply, rejoinder and
Roznana. Learned advocate for defendant no.14 admts that
defendant no.14 on 15.12.2008 wundertook to file witten
statenment, but inadvertently did not inform the sane to the
advocat e. He claims the sanme to be bonafide m stake on the

part of defendant no.14 resulting in non-filing of witten
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N/M.1954/09 3
st at ement .
5. In ny view, the Roznama dated 15.12.2008, and 7th

January 2009 would clearly show that defendant no. 14 undert ook

to file witten statenent on next date as recorded in Roznam

dated 15.12. 2008. He further undertook not to seek any nore

adjournment for filing witten statenent. However,

January 2009, he submtted that he did not receive wit

sunmons. Therefore, mat t er proceeded w t hout witten

st at enent . Thus, the only ground that needs consideration

the inadvertence and m S-conmmuni cati on between the

def endant no. 14 and his advocate. As such, the grounds set

in present NNM are not convincing. At the sane tine,

well settled that no party should be proceeded unheard.

Further, no prejudice will be caused to the plaintiffs

present NNM 1is allowed. However, if the sanme is dism ssed,

defendant no.14 will be precluded from putting his defence on

record. The inconvenience caused to the plaintiffs can be

conpensated in terns of cost, but then heavy cost is justified

for the negligence shown by the defendant no. 14.

foll owi ng order: -
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N/M.1954/09 4
ORDER
1. N M No. 1954/2009 is nmade absolute in terns of prayer

clause (a), subject to cost of Rs.2,500/- to be paid by the

defendant no. 14 to the plaintiffs on or before next date.

2. Witten statenent thereafter be taken on record.
3. NM No. 1954/09 is disposed off in terns of above.
30th January 2010. (A. L. PANSARE)

Judge.

Di ctated on: 30.01. 2010
Transcri bed on: 05.02. 2010
Si gned on:

C.C. issued on:
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