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khtl;l chpikapay;  ePjpkd;wk;> thbg;gl;b> kJiu khtl;lk;.

Kd;dpiy: jpU.D.uhk;fNz\;  M.A., M.L.,

                 khtl;l chpikapay; ePjpgjp.  
2022k; tUlk; khh;r; khjk; 02k; ehs;

=gpyt Mz;L khrp  khjk; 18k; ehs; Gjd;fpoik

   EA.No. 55/2021
in 

E.P.No. 27/2008

S.V .fhe;jp
..... kDjhuh;fs;/3k; jug;gpdh;/3k; jug;gpdh;

//vjph;//

A. fhkhl;rp @ fhkhl;rp gps;is
A. jkpo;r;nry;td;

..... vjph;kDjhuh;fs;/1>2 kDjhuh;fs;/1>2 thjpfs;

,f;Fwpg;ghiz  02.12.2021k;  Njjp  tprhuizf;F  vLf;fg;gl;L  kDjhuh;fs;/3k;

jug;gpdh;/3k;  jug;gpdh;   tof;fwpQh;  jpU.K.S.  uhjhfpU\;zd;  mth;fs;  M[uhfpAk;>

vjph;kDjhuh;fs;/1>2 kDjhuh;fs;/1>2 thjpfs; jug;gpy; jpU.K.K.utp mth;fs; M[uhfpAk;>

fle;j 15.02.2022k; Njjp ,e;ePjpkd;wj;jpy; ,Wjpahf tprhuizf;F te;jNghJ> ,Ujug;Gk;

Nfl;fg;gl;Lk;>  Mtzq;fisg;  ghprPyid  nra;Jk;  ,k;kDtpy;  ,d;W  ,e;ePjpkd;wk;

toq;fplyhd...

cj;juT

,e;j  eph;  Fwpg;ghizAk;  vjph;kDjhuh;fs;/kDjhuh;fs;  jug;gpy;  epiwNtw;Wjy;

kDtpy;  Nkw;gb  kDjhuh;fs;/3k;  jug;gpdh;   chpikapay;  tprhuiz  eilKiw  rl;lk;

fl;lis 21 tpjp 97 kw;Wk; 99 kw;Wk; rl;lg;gphpT 151d;gb jhf;fy; nra;Js;s ,k;kDtpd;

rl;lg;gb  epiyepw;Fk;  jd;ik  Fwpj;J  (Maintainability)  Kjypy;  jPh;T  fhz  Ntz;b

,f;Fwpg;ghiz jhf;fy; nra;ag;gl;Ls;sJ. 
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1) vjph;kDjhuh;fs;;/kDjhuh;fs; /thjpfs; jug;G thJiuapd; RUf;fk;:

,e;j eph; vjph;kDjhuh;fs;/kDjhuh;fs; mry; tof;F vz;. OS.No. 54/2003 tof;fpd;

thjpfs;  vd;Wk;>  mry;  tof;fhdJ  gpujpthjpfisf;  fl;Lg;gLj;jp  RthjPd  xg;gilg;G

kw;Wk; epue;ju cWj;Jf;fl;lis ghpfhuk; Nfhhp jhf;fy; nra;ag;gl;ljpy; fle;j 29-10-2003k;

Njjpapy;  ;thjpfSf;F  rhjfkhf  jPh;g;Giu  kw;Wk;  jPh;g;ghiz  gpwg;gpf;fg;gl;lJ  vd;Wk;>

mjd;  Nghpy;  gpujpthjpfs;  jug;gpy;;  vt;tpj  Nky;KiwaPLk;  nra;ag;glhjjhy;>

,e;epiwNtw;Wjy;  kD  jhf;fy;  nra;ag;gl;L  ,Ujug;G  tprhuizf;Fk;  gpd;dPL  fle;j

02.07.2013k;  Njjp  epiwNtw;Wjy;  kD  jtWjyhf  js;Sgb  nra;ag;gl;Ls;sJ  vd;Wk;>

mjd;  Nghpy;  nkl;uh];  cah;ePjpkd;wk;>  kJiu  fpisapy;  rPuha;T  kD  jhf;fy;  nra;J

,Ujug;G tprhuizf;F gpd;dPL CRP (MD) No. 1451/2013(NPD)-d;gb fle;j 02.03.2021k;

Njjp  rPuha;T  kD  mDkjpf;fg;gl;L>  RthjPd  xg;gilg;G  %d;Wkhj  fhyf;fl;lj;jpw;Fs;

epiwNtw;wg;glNtz;Lk;  vd  topfhl;Ljy;  cj;jpuT  gpwg;gpf;fg;gl;Ls;sJ  vd;Wk;>

,e;epiyapy;  vt;tpj  chpikapd;wp  Mf;fpukpg;ghsuhd  kDjhuh;/3k;  jug;gpduhy;  ,k;kD

jhf;fy;  nra;ag;gl;Ls;sJ  vd;Wk;>  mJTk;  rl;lg;gbNah>  nghUz;ikgbNah

Vw;fj;jf;fjy;y  vd;Wk;>  Vw;fdNt  ,e;j  eph;  kDjhuhpd;  khkh  cwTKiwAs;s  S.

uhkr;re;jpud;  j/ng. Rg;ghnul;bahh;  vd;gth;  jhf;fy;  nra;j Nfhhpf;if kDTk; ,Ujug;G

tprhuizf;Fg;  gpd;dPL  js;Sgb  nra;ag;gl;Ls;sJ  vd;Wk;>  mjd;  Nghpy;  vt;tpj

Nky;KiwaPNlh>  rPuha;Nth  jhf;fy;  nra;ag;gltpy;iy  vd;Wk;>  vdNt  ,Ujug;G  rhl;rpa

rhd;whtzq;fspd;gb  Vw;fdNt  ePjpkd;wj;jhy;  Nfhhpf;if  kD  epuhfhpj;J  cj;jpuT

gpwg;gpf;fg;gl;l gpd;> kPz;Lk; kPz;Lk; kD jhf;fy; nra;a KbahJ vd;Wk;> ,k;kDtpy; mry;

tof;fpd; gpujpthjpfs; Nrh;f;fg;gltpy;iy vd;Wk;> mry; tof;F eltbf;ifapy; jug;gpduhf

,y;yhj jdpg;gl;l chpik NfhUk; egNu chpikapay; tprhuiz eilKiwr;rl;lk; fl;lis

21 tpjp 97 kw;Wk; 99d;gb kD jhf;fy; nra;a ,aYk; vd;Wk;> Mdhy;  ,e;j eph; tof;fpy;

kDjhuuhpd;  khkh  cwTKiwAs;s  uhkr;re;jpud;  vd;gth;  Vw;fdNt  jhf;fy;  nra;j

Ml;Nrgiz js;Sgb  nra;ag;gl;Ls;sJ  vd;Wk;>  epiwNtw;wy;  ePjpkd;wk;  kPz;Lk;  mJ

njhlh;ghd  tprhuiz  nra;a  chpikapy;iy  vd;Wk;>  kDjhuh;/3k;  jug;gpdh;  mtuJ

Nfhhpf;iff;F  Mjuthf  Mtzk;  vJTk;  jhf;fy;  nra;atpy;iy  vd;Wk;>  Nkw;gb

uhkr;re;jpud;  vd;gth;  Vw;fdNt  jhf;fy;  nra;j  Nfhhpf;if  kD  eltbf;ifapid

kiwj;J  ,k;kD  jhf;fy;  nra;ag;gl;Ls;sJ  vd;Wk;>  epiwNtw;wy;  ePjpkd;wk;  %d;whk;

jug;gpdh; kDtpid tprhuiz nra;a mjpfhu tuk;G ,y;iynad;Wk;> jPh;g;G fldhsp jtpu

%d;whk;  jug;gpdh;  jhth  nrhj;jpd;  mDgtj;jpypUe;J  ntspNaw;wg;glhj  epiyapy;

(Dispossession) chpikapay; eilKiwr;rl;lk; fl;lis 21 tpjp 99d;gb kD jhf;fy; nra;a

,ayhJ vd;Wk;>  2005k; tUlj;jpypUe;J jPh;g;ghizapd; gyid ngw Kbahky; ,e;j eph;
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epiwNtw;wy;  kDjhh;  cs;shh;  vd;Wk;>  Mizahsh;  tiuglk;  kw;Wk;  mwpf;ifahd

eP.k.rh.M.1  kw;Wk;  eP.k.rh.M.2d;gb  jhth  nrhj;jpd;  mDgtj;jpid ngw  epiwNtw;wy;

kDjhh;  chpikAilath;  vd;Wk;>  vdNt ,k;kDjhuh;  jPh;g;G  fldhsp  my;yhj %d;whk;

jug;gpdh; vd;w epiyapy;> jhth nrhj;jpid Mf;fpukpj;Jk;> jhth nrhj;jpypUe;J ,d;iwa

Njjp tiu ntspNaw;wg;glhj epiyapy;> chpikapay; tprhuiz eilKiwr;rl;lk; fl;lis

21 tpjp 99d;gb ,k;kD jhf;fy; nra;a rl;lg;gb chpikapy;yhjhy;> mJTk; rl;lk; rhh;e;j

tpdhthf  (Question   of   law)  Kjypy;  jPh;T  fhz  typAWj;jp  ,f;Fwpg;ghiz  jhf;fy;

nra;ag;gl;Ls;sjhf thJiuf;fg;gl;lJ. 

2)      kDjhuh;/ vjph;kDjhuh; jug;G vjph;thJiuapd; RUf;fk;.

kDtpy; fz;Ls;s tpguq;fs; midj;Jk;  jtwhdJ vd;Wk;> cz;ikapy; ,e;j eph;

epiwNtw;Wjy;  kDjhuuhy;>  mry;  tof;F  vz;.  54/2003d;gb  jhth  nrhj;Jf;fis

nghWj;J  RthjPd  xg;gilg;G  kw;Wk;  epue;ju  cWj;Jf;fl;lis  ghpfhuk;  Nfhhp  mry;

tof;fpd;  gpujpthjpfshd Rg;gpukzpa Iah;  kw;Wk;  NrJuhkd;  MfpNahh;fSf;F vjpuhf

jhf;fy;  nra;ag;gl;L>  Nkw;gb  tof;Fk;  fle;j  20.10.2003k;  Njjpapy;  xUjiyg;gl;r

jPh;g;ghizahf  gpwg;gpf;fg;gl;Ls;sJ  vd;Wk;>  mjd;  njhlh;r;rpahf  epiwNtw;Wjy;

kDjhuuhy; E.P.No. 27/2008d;gb ,e;j epiwNtw;Wjy; kD jhf;fy; nra;ag;gl;L> ,Ujug;G

tprhuizf;F  gpd;dPL  tof;fpil  nrhj;jpid  milahsk;  fhzKbahjjhy;>  fle;j

02.07.2013k;  Njjpapy;  js;Sgb nra;ag;gl;Ls;sJ vd;Wk;>  Nkw;gb js;Sgb cj;jputpw;F

vjpuhf epiwNtw;Wjy; kDjhuuhy; khz;GkpF cah;ePjpkd;wk; kJiu fpisapy; rPuha;T kD

vz;. CRP(MD) 1451/2013(NPD)d;gb kD jhf;fy; nra;J ,Ujug;G tprhuizf;F gpd;dPL

2.3.2021k;  Njjpapy;  fPoik ePjpkd;w cj;jpuT ePf;fwT nra;J RthjPd xg;gilg;G  nra;a

cj;jpuT  gpwg;gpf;fg;gl;Ls;sJ  vd;Wk;>  Nkw;gb  tpguq;fs;  jw;rkak;  jhd;  ,e;j  eph;

kDjhuUf;F  njhpate;Js;sJ  vd;Wk;>  cz;ikapy;>  Nkw;gb  midj;J  tpguq;fSk;>

khz;GkpF ePjpkd;w mkPd; %yk; xg;gilg;G nra;afle;j 21.10.2021k; Njjpapy; eltbf;if

vLf;f  Kaw;rp  nra;j  nghOJ  jhd;  njhpate;jJ  vd;Wk;>  cz;ikapy;  Nkw;gb  tof;F

ml;ltiz  1  kw;Wk;  2  tJ  yf;f  nrhj;Jf;fs;  ,e;j  eph;  kDjhuUf;F  ghj;jpag;gl;L

mDgtpj;J tUfpd;w thbg;gl;b tl;lk;>  ePNuj;jhd;  fpuhkk;  hPrh;Nt 13/114y;  14  nrz;l;

,lk;  kw;Wk;  10/6C2y;  1-1/2  nrz;l;  ,lk;  Mf  nkhj;jk;  15-1/2  nrz;l;  ,lj;jpw;Fs;

mlq;fpajhFk;.  mkPdh mth;fshy; Nkw;gb ,lj;jpd; RthjPdj;ijAk; ;Nrh;j;J xg;gilg;G

nra;a te;Js;sjhf njhptpf;fg;gl;lJ vd;Wk;> Nkw;gb nrhj;J jhth 1tJ yf;f nrhj;jpy;

mlq;fpAs;sjhf  fle;j  2003k;  Mz;by;  Mizahsh;  mwpf;ifapy;

Rl;bf;fhl;lg;gl;Ls;sJ  vd;Wk;>  vdNt  Nkw;gb  RthjPd  xg;gilg;G  jtwhdJ  vd;Wk;>
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cz;ikapy;  kDjhuUf;F  jdpj;J  ghj;jpag;gl;l  ,lkhd  ePNuj;jhd;  fpuhk  hPrh;Nt

vz;.13/114y; 14 nrz;l; ,lk; Nkw;gb ,lk; tprhuiz ePjpkd;w Mizahsh; mwpf;if

kw;Wk;  tiuglj;jpy;  2tJ  yf;f  nrhj;jpd;  xU  gFjpahf  Fwpg;gplg;gl;Ls;sJ  vd;Wk;>

mNjNghy; rh;Nt vz;. 10/6C2y; nrz;l; 1-1/2 ,lkhdJ tprhuiz ePjpkd;w Mizah;

mwpf;if  kw;Wk;  tiuglj;jpy;  1tJ  yf;f  nrhj;jpy;  tlGw  gFjpapy;  cs;slq;fpajhf

fhl;lg;gl;Ls;sJ.    vd;Wk;>  Mf nkhj;jk;  15-1/2  nrz;l;  ,lkhdJ ,k;kDjhuUf;F

ghj;jpag;gl;ljhf  ,Ug;gij>  Nrh;j;J  xg;gilg;G  nra;a  jtWjyhf  eltbf;if

vLf;fg;gl;Ls;sJ  vd;Wk;>  mry;  tof;F  eltbf;ifapy;>  ,e;j  eph;  kDjhuh;fis

jug;gpdh;fshf Nrh;f;fhky; jhth nrhj;jpw;F vt;tpj rk;ge;jKkpy;yhj Rg;gpukzpa Iah;>

kw;Wk;  NrJuhkd;  MfpNahh;fis  jug;gpdh;fshf  Nrh;j;J  ePjpkd;wj;ij  Vkhw;wp

xUjiyg;gl;r jPh;g;ghiz ngw;Ws;shh;fs; vd;Wk;>  mjdbg;gilapy;> RthjPdj;ij vLf;f

Kaw;rp nra;J tUfpd;whh;fs; vd;Wk;> vdNt Nkw;gb epiwNtw;Wjy; kDtpid js;Sgb

nra;a  Ntz;baJ  mtrpakhdJ  vd;Wk;>  cz;ikapy;  kD  nrhj;J  tpguj;jpy;

fhz;gpf;fg;gl;l gFjpahdJ jw;rkak;   thbg;gl;b NgUe;J epiya gFjp vd;Wk;>  Nkw;gb

NgUe;j epiya nrhj;J mry; tof;fpd; gpujpthjpfs; kw;Wk; mtuJ jfg;gdhh; S.S. uhkrhkp

Iauhy;  1971k; Mz;bNy NgUe;J epiyaj;jpw;fhf gjpT nra;ag;gl;l jhdnrl;by;nkz;l;

gj;jpuk;  %yk;  md;iwa ePNuj;jhd; fpuhk gQ;rhaj;jpw;F nfhLf;fg;gl;L tpl;lJ vd;Wk;>

Nkw;gb cz;ik tpguq;fis njhpe;Nj Ntz;Lnkd;Nw kiwj;J mry; tof;F kw;Wk; ,e;j

eph; epiwNtw;Wjy; kD jhf;fy; nra;ag;gl;Ls;sJ vd;Wk;> vdNt ,e;j eph; epiwNtw;Wjy;

kD  js;Sgb  nra;ag;glNtz;Lk;  vd;Wk;>  jhth  nrhj;jpd;  mDgtj;jpy;  ,e;j  eph;

kDjhuh; ,Ue;J tUfpd;w epiyapy;> RthjPd xg;gilg;G rl;lg;gb toq;f ,ayhJ vd;Wk;>

vdNt kD js;Sgb nra;ag;gl Ntz;Lk; vd;Wk;  vjph;thjk; nra;ag;gl;lJ. 

NkYk; ,e;j eph; Nfhhpf;if kDTld; jhf;fy; nra;ag;gl;Ls;s jilAj;juT NfhUk;

EA.No.  54/2021 kDtpy; kDjhuuhy; Nkw;gb jhth nrhj;Jk; fle;j 28.06.2007k; Njjpapy;

uhkr;re;jpud;  nfd;db  vd;w  uhkr;re;jpud;  vd;gthplkpUe;J  fpiuak;  ngwg;gl;Ls;sJ

vd;Wk;> Nkw;gb uhkr;re;jpud; vd;gtUk; FUrhkp nul;bahh; vd;gthplkpUe;J 15.10.1954k;

Njjpapy;  jhth  nrhj;jpid  fpiuak;  ngw;Ws;shh;  vd;Wk;>  mJ  njhlh;ghd

Mtzq;fs;  ,k;kDTld;  jhf;fy;  nra;ag;gl;Ls;sJ  vd;Wk;>  vdNt  Nkw;gb

epiwNtw;Wjy; kD eltbf;ifapid uj;J nra;J cj;jutplNtz;baJ mtrpakhdJ vd

vjph;thjk; nra;ag;gl;lJ. 

3)  ,Ujug;G thJiu kw;Wk; tof;F nghUz;ikfis ghprPyid nra;jjpy;> ,e;j

eph; Nfhhpf;if kDTk; chpikapay; tprhuiz eilKiwr;rl;lk; fl;lis 21 tpjp 97 kw;Wk;
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99d;gb  jhf;fy;  nra;ag;gl;Ls;sjpy;>  Nfhhpf;if  Ml;Nrgiz  kDjhuh;  jPh;g;G

fldhspahf ,y;yhj epiyapYk;>  jhth nrhj;jpd;  mDgtj;jpypUe;J ehsJ Njjp tiu

ntspNaw;wg;glhj  epiyapYk;>   (Not   dispossessed)  ,k;kD  ghpfhuk;  rl;lg;gb  Vw;ff;

$bajpy;iy vd;w  rl;lk;  rhh;e;j  tpdhtpid Kjypy;  jPh;T  fhz Ntz;b epiwNtw;wy;

kDjhuuhy;  ,f;Fwpg;ghiz jhf;fy;  nra;ag;gl;Ls;sJ.   Nkw;gb  Fwpg;ghiz Kiwg;gb

kDthf  jhf;fy;  nra;ag;glhky;  Fwpg;ghizahf  jhf;fy;  nra;ag;gl;bUe;jNghjpYk;>

Fwpg;ghizapd;  %yk;  Kd;dpiyg;gLj;jg;gl;l  nghUz;ik  ,k;kDtpd;  rl;lg;g+h;t

epiyepw;Fk;  jd;ik njhlh;ghdjhfTk;>  rl;lk;  rhh;e;j  tpdhthfTk;>  (Question  of   law)

,Uf;fpd;w  epiyapYk;>  ,e;epiwNtw;wy;  kD  tpiue;J  KbT  fhz;gjw;F  khz;GkpF

cah;ePjpkd;wk;> topfhl;Ljy; cj;jpuT gpwg;gpj;Js;s epiyapYk;> mJ njhlh;ghf  Kjypy;

jPh;T fhz Ntz;baJ mtrpakhdjhfNt ,e;ePjpkd;wk; fUJfpwJ.

4) mjd;gb  ,f;Nfhhpf;if  kw;Wk;  Ml;Nrgiz  kDjhuh;>  jPh;g;G  fldhspahf

,y;yhj  epiyapYk;  (Not   Judgment­debtor)  jhth  nrhj;jpd;  mDgtj;jpypUe;J

ntspNaw;wg;glhj  epiyapYk;  (Not   Dispossessed)  ,f;Nfhhpf;if  kD  chpikapay;

tprhuiz  eilKiwr;rl;lk;  fl;lis  21  tpjp  97  kw;Wk;  99d;gb  rl;lg;gb

epiyepw;fj;jf;fjh? (Maintainability) vd;gij jPh;T fhz Ntz;baJ mtrpakhdjhFk;.

5)  NkYk; epiwNtw;wy; kDjhuuhy; jPh;g;ghizapd; gyid ngWtjw;F jPh;g;ghiz

ngw;wth;  chpikAilath; vd;Wk;>  epiwNtw;wy;  ePjpkd;wk;  jPh;g;ghizf;F mg;ghy;  nry;y

KbahJ  vd;Wk;>  Vw;fdNt  Nfhhpf;if  kD  js;Sgb  nra;ag;gl;l  epiyapy;>  kPz;Lk;

kPz;Lk;  jhf;fy;  nra;Ak;  kD Vw;fj;jf;fjy;y  vd;Wk;>  RthjPd  ,og;G  Vw;gl;l  gpd;dPL

kl;LNk> chpikapay; tprhuiz eilKiwr;rl;lk; fl;lis 21 tpjp  99d;gb ghpfhuk; Nfhu

,aYk;  vd;Wk;  RthjPd  ,og;G  Vw;glyhk;  vd;w  vjph;ghh;;g;gpy;  Nfhhpf;if  kDNth>

Ml;Nrgiz kDNth  jhf;fy;  nra;a  ,ayhJ  vd;Wk;>  jPh;g;ghiz ngw;wthpd;  eyid

jtwhd  kD  eltbf;iffspypUe;J  ghJfhf;f  Ntz;ba  flik  epiwNtw;wy;

ePjpkd;wj;jpw;F cs;sJ vd;Wk;>  tof;F eltbf;iffs; ePjpapd; eyd; nghUl;L tpiue;J

jPh;T fhzg;glNtz;Lk; vd;Wk; thJiuj;J mjw;F Mjuthf mbapw;fz;l Kd;jPh;g;Gfs;

Rl;bf;fhl;lg;gl;lJ.

1) 2021(2)MWN (Civil) 578   Rahul S. Shah (v) Jiendra Kumar Gandhi & Others

CODE  OF  CIVIL  PRECEDURE,1908  (5  of  1908),  section  47,  order  21  -

CONSTITUTION  OF  INDIA,  Articles  141,142,&144  -  execution  proceedings  –

mandatory Guidelines _ Unnecessary ordeal of litigation _ Urgent need to reduce delays and
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ensure delivery of complete justice – Mandatory  Guidelines to all Courts dealing with Suits

and Execution proceeding issued – All high Courts to update all Rules relation to Execution

proceeding, issued -All High Courts to update all Rules relating to Execution of Decrees in

consonance with directions within one years – Directions to remain enforceable till then.

CODE OF CIVIL PROCEDURE, 1908(5 of 1908), Section47, Order 21, Rules 2, 11, 22,

97  & 99  –  Execution  proceedings –  Dilatory  tactics  –  Steps  to  ensure  unambliguous

Decree- Execution Court not to go beyond Decree – Nonetheless, unwarranted, practice to

conduct  re-trial  at  Executive  stage  – Decree-holder  deprived from fruits  of  Decree  and

undue benefit extended in favour of judgment-debtor.

2)  2019(5)  CTC 104  M.  Sathyan Sundarajan,  Managing Partner,  M/s  Athreyaa  &

Co.,prestige smart Kitchen, (v) K.R.S. Janakiraman

Code of Civil Procedure,1908 (5 of 1908, Order 21, Rules 97& 192-Decree for specific

performance _ Decree affirmed by supreme Court – Execution Petition filed for delivery of

possession of Suit property – Obstruction . 

Petition filed by Obstructor, held, not maintainable.

3)  AIR  1992  ALLAGABAD  198  Nisar  Ahamd  and  others,  Petitioners  V.  V.  Addl.

District Judge, Azamgarh and others,

(B) Civil P.C. (5of 1908), O.21 R.97 – Execution – Obstruction or resistance by third party

– It is not compulsory for decree – holder to make application under O.21. R. 97. 

Court has go the interests the duty to protect the interests of the decree-holder as against

malafide obstructors, who may have intention to stultify the proceedings of execution.

4)  AIR 1988 ALLAHABAD 52 Smt. Sona Devi and others, Petitioners V. The  District

Judge, Allahabad and others, 

Civil P.C. (1908), O. 21 Rr. 97,98,99 (as amended in 1976) – Scope – Dispossession by

decree- holder or purchaser – Objection under O.21, R. 99 – Maintainable by a person other

than the judgment-debtor complaining of his dispossession only after he is dispossessed

from the premises which constitutes the subject –matter of decree- If executing court were

to stay its hands till investigation into third party’s claim is not finally decided then it would

result  in  depriving  the  decree-  holder  of  his  possession  because  of  filing  of  repeated

spurious claim. Case law discussed. 

5)    AIR 1994 HIMACHALPRADESH 94  Ram Krishnan, (vs) Ruida and others

Civil P.C. (5 of 1908). O.21 Rr. 97, 99, 101 – Execution proceedings – Objection by third
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party in anticipation of his dispossession – Not permissible. 

6)    AIR 2000 GUJARAT 36 Bhsvnagar Transport Company (v) Valmikbhai Himatlal

Patel 

(A) Civil P.C. (5 of 1908), O 21, R. 97  Decree of possession – Execution of Obstruction by

third party – Adjudication – Filing of application by decree holder for resisting or removal

of such obstruction – Is condition precedent – Obstructor cannot directly move executing

Court for adjudication of his title to property.

8.Now referring to the Point No.1 mentioned above the Construction of Rule 97 of Order 21

is required to be looked into.  A bare reading of Rule 97 of Order 21 given clear impression

the the right to move the Court is conferred upon the decree holder only and not to anyone

except decree holder. 

This is so. Because if third party claims title over such property, which is being recovered in

pursuance of an execution of a decree, remedy is always provided to him to file a civil suit

for the tile, or if an .y such party is dispossessed, Rule 99 of the Order 21 of the Civil

Procedure Code confers a right upon such party to move the Executing Court to inquire into

the title of the property.

7) 2003-4-L.W.438 R. Devadass (v) The Subordinate Judge, Ponneri, Trivellore Dist.,

C.P.C.. Order 21, Rules 91,99. Section 144,

Court  has  got  the  duty  to  protect  the  interest  of  the  decree-holder  as  against  malafide

obstructores, who may have intention to stultify the proceedings of execution .

10.  The question before this Court is as to whether there is any adjudicatable material on his

behalf? This is so because the Court have got a duty to protect the interests of the decree –

holder  as  against  the  mala  fide  obstructer,  who  may  have  an  intention  to  stultify  the

proceedings of execution. It is not wrong on the part of the Executing Court to examine the

availability  of  the  adjudicatable  matters  in  the  application  of  obstruction  filed  by  the

stranger to the decree.  A blind and stereo types method of receiving and activating every

application without nowing as to whether it is bona fide or mala fide is an unhealthy trend

and before and application is entertained, especially at the state of execution of a hardly won

decree  the Executing Court has got an inherent duty to search for the availability of the

bona fide adjudicatable material.

8) (2004)4  M.L.J. 118 (S.C.)P.Janardhana Rao (v) Kannan and others
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Civil procedure Code (V of 1908), O.21, Rule 97 – suit for ejectment – Decree obtained –

Execution of the decree – Obstruction by a person claiming to be in possession – Such

objections are barred by the provisions of O.21, Rule 97, C.P.C. 

6)   khwhf  ,f;Nfhhpf;if  kDjhuuhy;>  mry;  tof;F  jPH;g;ghiz  Nkhrbahf

ngwg;gl;lJ  vd;Wk;>   nrhj;jpy;  jdpg;gl;l  chpikg;ghj;jpak;  cs;s  epiyapy;>  jdpg;gl;l

mry; tof;fhf jhf;fy; nra;ahky; chpikapay; tprhuiz eilKiwr;rl;lk; fl;lis 21

tpjp 97 kw;Wk; 99d;gb Nfhhpf;if/Ml;Nrgiz kD jhf;fy; nra;ayhk; vd;Wk;> mjid

tpjp  101d;gb  ePjpKiwapy;  jPh;T  fhzNtz;Lk;  vd;Wk;  Vw;fdNt Nfhhpf;if  kDf;fs;

js;Sgb nra;ag;gl;lJ Kd;jPh;g;G jilf;Nfhl;glhf mikahJ vd;Wk; mry; tof;F kw;Wk;

epiwNtw;Wjy;  kD  eltbf;ifapy;  ,f;Nfhhpf;if/Ml;Nrgiz  kDjhuh;  jug;gpdh;

,y;iynad;Wk;>  vdNt Nkhrbahf ngw;w jPh;g;ghizapid Ml;Nrgiz nra;a chpik

cz;L  vd;Wk;>  KO  tprhuizapd;wp  js;Sgb  nra;j  cj;jpuT  gpd;dPL  jhf;fy;

nra;ag;gLk;  Nfhhpf;if  kDtpw;F  Kd;jPh;g;G  jilahf  mikahJ  vd;Wk;>  chpikapay;

tprhuiz eilKiwr;rl;lk;  fl;lis 21 tpjp 97 kw;Wk;  99d;gbahd kD mry; tof;F

Nghd;wJ  vd;gjhy;>  NghJkhd  tha;g;G  nfhLj;J  KOikahf  tprhuiz  nra;ahky;

cldbahf js;Sgb nra;a ,ayhJ vd;Wk;> Nfhhpf;if kDtpd; rl;l Vw;G jd;ik Fwpj;J

cldbahf jPh;T fhzkhy; KOikahf tprhuizf;F gpd;dPNl jPh;T fhzg;glNtz;Lk;

vd;Wk;> RthjPd ,og;Gf;F Kd;Ng Ml;Nrgiz nra;a chpikAz;L vdTk; thJiuj;J

mjw;F Mjuthf mbapw;fz;l Kd;jPh;g;Gfs; Rl;bf;fhl;lg;gl;lJ. 

1) 2019(6) CTC 543 Mari and other (v) Thangavel and another
Code of  Civil   Procedure,  1908 (5 of 1908) Order 21,  Rules 97 to 99 to 101  –  Once

Application  under  Order  21,  Rules  97  to  99  is  filed,  but  under  Order  21,  Rule  101

automatically applies – Applicants barred from filing separate Suit raising same contentions or

setting  or  independent  title  in  themselves  –  Remedy  for  person  facts  dispossession  in

execution of Decree to which he is not party, is to move Executing Court under Order 21,

Rules 97 to 99 & prove his independent right – Suit not maintainable in view of bare under

Order 21 Rule 101.

The law is now well settled that a person, who intends to obstruct execution of the decree,

settling up independent title need not wait for actual dispossession. He could move the Court

under Order 21, Rules 97 to 99 of C.P.C apprehending dispossession. Once such Application

is file, the obstructors will have to prosecute the same. Order 21, Rule 101, C.P.C provides

that the Executing Court can determine all questions relating to right, title and interest of the
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obstructors in the said Application itself for the purposes of deciding the said question, the

Court  which  hears  the  Application  shall  be  deemed  to  have  jurisdiction  to  decide  those

questions.

2)  2013(3)  CTC  356   Ram Prakash  Agarwal  & another  (v)  Gopi  Krishnan  (Dead)

through Lrs) & Others 

Code of Civil Procedure, 1908 (5 of 1908)  Section 151 – Exercise of power under provision

–When  warranted-  Provision,  held,  not  a  substantive  provision  but  a  mere  procedural

provision – Provision facilitates conduct of proceedings in accordance with justice and equity

– Inherent powers under provision to be exercised in absence of any prohibition-Prohibition

barring exercise  of  inherent  powers,  held need not  be express  but  can  also be implied  –

Exercise of power under provision can be resorted to when fraud has been played upon Court

or for rectifying mistake committed by Court – However,  provision cannot be resorted to

when fraud has been played upon a party- Power under provision, held, is to be exercised

when there is no other available remedy in Code- Power under provision, not to be exercised

in contravention to or by ignoring any provisions of law.

3) 2008(5) CTC 137 Kayalvizhi (v) S.Parthasarathy and another 
Code of Civil Procedure,1908 (5 of 1908) Order 21,Rules 35(1) and 97- Law of Execution

– Removal of obstruction – Person bound by Court to adjudicate claim – Word ‘any person’

includes  all  persons  resisting delivery of  possession including those not  bound by decree

including tenants, strangers and persons claiming right on their own – Wife living under same

roof along with husband/judgment-debtor nota bona fide obstructor.

4) AIR 1997 SC 856 Brahmdeo Chaudhary Vs Rishikesh Prasad Jaiswal, 

‘It  is  pertinent  to  not  that  the  resistance  and/or  obstruction  to  possession  of  immovable

property as contemplated by Order 21 Rule 97, CPC could have been offered by any person.

The  words  ‘  any  person:  as  contemplated  by  Order  21  Rule  97,  sub-rule  (1)  are

comprehensive enough to include apart  from judgment-debtor or anyone claiming through

him even person claiming independently and who would, therefore, be total strangers to the

decree….Consequently,  it  must  be  held  that  respondent  1’s  application  dated  6.5.19991

though seeking only reissuance of warrant for delivery of possession with aid of armed force

in substance sought to bypass the  previous resistance and obstruction offered by the appellant

on the spot. Thus, it was squarely covered by the sweep of Oder 21 Rule 97, sub-rule (1) CPC.
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One that happened the procedure laid down by sub-rule (2)  thereof had to be followed by the

Executing Court.  The Court had to proceed to adjudicate upon the application in accordance

with the subsequent provisions contained in the said order.”

9. From the above judgment of the Supreme Court, it would clearly appear that not only the

decree-holder or a person dispossessed in the execution of the decree has a right to make an

application to the Executing Court by person who is  apprehending dispossession can also

make an application to the Court and when such an application is brought before the Court,

the said Court shall be obliged to make an enquiry into the allegations and pass an order after

making the enquiry into the right, title or interest of the party. 

5)  2011(4( CTC 172 S.Murali Kumar (v) Selvamani and other 

However, the factum of possession of the property has to be decided, based on the evidence,

which cannot be decided by this court in this Revision. 

6) AIR 1998 SC 358  Shreenath and another (v) Rajesh & Others

Thus a person holding possession of an immovable property on his own right can object in the

execution proceeding under Order 21, Rule 97.  One has not to wait for his dispossession to

enable him to participate in the execution proceedings.  This shows that such person can

object and get adjudication when he is sought to be dispossessed by the decree-holder.  For all

the aforesaid reasons, we do not find the Full Bench in Smt.Isha jain (supra) correctly decided

the law.

7) 2008(1) CTC 161 Niyatmat Ali Molla (vs) Sonargon Housing Co-operative Society

Ltd.and others

Code of Civil Procedure, 1908( 5 of 1908), Section 152, - Section 152 empowers Court to

correct its own error in judgment, decree or order from any accidental slip or omission – It is

general inherent power of Court – Court has to see that records are true and present correct

state of affairs – Court cannot, exercising power under Section 152, review Its judgments –

Error in decree may be corrected both under provisions of sections 151 and 152 – Accidental

slip or omission can be on part of Court or on part of its ministerial officers or traceable to

conduct  of  parties  themselves  – Error  in  description  of  property  in  Suit  which  had been

decreed  could  be  corrected  and  decree  be  amended  under  provisions  of  Section  152

Particularly  when  statement  contained  body  of  Plaint  sufficiently  described  suit  lands  –

Amendment order by Trial Court and upheld by High Court confirmed. 
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8)  AIR 2004 SC 511; 2004(1) CTC 55(SC) Ashan devi & Another (v) Phulavasi devi &

others

In View of the discussion aforesaid, in our opinion, the executing Court was well within law

in recording evidence and adjudicating the claim of the third party.   The executing court

rightly rejected the preliminary objection to the maintainability of application of the Objectors

under Order XXI Rule 99 of the Code and decided the other issues on merits of their claims

arising between the Decree Holder and the Objectors.

7) ,k;kDtpd;  rl;lVw;G  jd;ik  (Maintainability) njhlh;ghf  jPh;T  fhz;gjw;F

Nfhhpf;if/Ml;Nrgiz  kDjhuh;  jPh;g;Gf;fldhspah  my;yJ  jPh;g;G  tpguk;  Kd;$l;bNa

mwpe;jtuh  vd;gijAk;>  jhth  nrhj;jpd;  mDgtk;>  kD  jhf;fy;  nra;j  Njjpapy;

RthjPd  ,og;G  Vw;gl;Ls;sjh  vd;gijAk;  Kjypy;  cWjp  nra;a  Ntz;baJ

mtrpakhdjhf ,e;ePjpkd;wk; fUJfpwJ.

,J njhlh;ghf ghprPyid nra;Ak;NghJ> ,e;j eph; Nfhhpf;if/Ml;Nrgiz kDjhuh;

jug;gpy; ,k;kDtpYk;> jilAj;jpuT NfhUk;  E.A.No. 54/2021 kDtpYk; jhth nrhj;jpid

28.06.2007k;  Njjp  uhkr;re;jpud;  vd;gthplkpUe;J  fpiuak;  ngw;W  mjd;  Nghpy;  jhth

nrhj;jpid  chpikg;ghj;jpak;  kw;Wk;  mDgt  ghj;jpaj;jpy;  itj;J  mDgtk;  nra;J

tUtjhfTk;>  Nkw;gb  uhkr;re;jpud;  15.10.1954k;  Njjpapy;  FUrhkp  nul;bahh;

vd;gthplkpUe;J  fpiuak;  ngw;wjhfTk;>  jhth  nrhj;jpw;F  Nfhhpf;if  kDjhuh;  ngahpy;

gl;lh  Vw;gl;bUe;jjjhfTk;  thJiuj;J  mjw;Fhpa  Mtzq;fSk;  ,k;kDTld;  jhf;fy;

nra;ag;gl;Ls;sJ.  

Mdhy;  tof;F  Nfhg;Gfis  ghprPyid  nra;Ak;nghOJ>  ,e;j  eph;

Nfhhpf;if/Ml;Nrgiz  kDjhuh;  S.V.  fhe;jp  jhth  nrhj;jpid  fpiuak;  ngw;w

28.06.2007k;  Njjpf;F  Kd;Ng  Nkw;gb  uhkr;re;jpud;  vd;gth;  jhth  nrhj;jpy;  mtUf;F

chpikg;ghj;jpak;  ,Ug;gjhf  thJiuj;J  mjd;  Nghpy;  ,e;j  eph;  epiwNtw;wy;  kD

eltbf;ifapy;  jug;gpduhf  Nrh;f;ff;Nfhhp  chpikapay;  tprhuiz  eilKiwr;rl;lk;

fl;lis  1  tpjp  10(2)d;gb  kD  jhf;fy;  nra;J  mJTk;  EA.No.70/2004d;gb  fle;j

01.03.2007k;  Njjpapy;  tprhuizf;F xj;jp  itf;fg;gl;bUe;j  epiyapy;>  'Petitioner  Called

absent.  Petitioner side no representation.  Hence this petition is dismissed" vdf;Fwpg;gpl;L

js;Sgb nra;ag;gl;Ls;sJ njhpatUfpwJ.  NkYk; mjd; ngaupy; Nkw;gb uhkr;re;jpud;

vd;gtuhy; kPz;Lk; Nfhg;gpw;F vLg;gjw;F kDNth my;yJ Nkw;gb js;Sgb cj;jputpid

Ml;Nrgiz nra;J Nky;KiwaPNlh my;yJ rPuha;Nth vJTk; jhf;fy; nra;ag;gltpy;iy

vd;gJ njhpatUfpwJ.  mNjNghy;  jhth nrhj;J  Nkw;gbahUf;F chpikg;ghj;jpakhdJ
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vd tpsk;Gif ghpfhuk; Nfhhp vt;tpj mry; tof;Fk; jhf;fy; nra;ag;gltpy;iy. Mdhy;

Nkw;gb js;Sgb cj;jputpw;F gpd;dPL Nkw;gb uhkr;re;jpud; vd;gtuhy; ,k;kDjhuh;  S.V.

fhe;jp vd;gtUf;F ,e;j eph;  Nfhhpf;if/Ml;Nrgiz kDjhuUf;F 28.06.2007k; Njjpapy;

fpiuak; nra;J nfhLf;fg;gl;Ls;sJ njhpatUfpwJ.  

8)  mjd;gb jhth nrhj;jpy; Nkw;gb uhkr;re;jpud; vd;gtUf;Fhpa chpikg;ghj;jpak;

kw;Wk;  mDgtg;ghj;jpak;  ePjpkd;w eltbf;if %yk;  rl;lg;gb cWjpg;gLj;jhj epiyapy;>

jhth  nrhj;J  njhlh;ghf  gpur;rid  epYitapypUf;Fk;NghJ  ,e;j  eph;

Nfhhpf;if/Ml;Nrgiz kDjhuUf;F chpikkhw;wk;  nra;J fpiuag;gj;jpuk;  gjpT nra;J

nfhLj;jpUg;gJ rl;lg;gb Vw;fj;jf;fjy;y vd;Nw ,e;ePjpkd;wk; fUJfpwJ.

Vnddpy; nrhj;Jhpik khw;Wr;rl;lk; 1882 d;gb 

've;jnthU egUk; jhk; nfhz;buhj chpikia tpl $Ljyhd chpikia chpikkhw;wk; 

nra;a ,ayhJ" 

vd;gJk; epiyepWj;jg;gl;l rl;l KJnkhopf;Nfhl;ghL MFk;.  

nrhj;Jhpik khw;Wr;rl;lj;jpd; rl;l KJnkhopahf mbapw;fz;lthW Fwpg;gplg;gl;Ls;sJ. 

Legal Maxim. 'Nemo Dat Quid non­ habet – No man convey a  

better title than what he has" 

jd;dplKs;sijtpl  Nkd;ikahd  chpik%yj;ij  xUth;  toq;f  ,ayhJ  "

vdf;Fwpg;gplg;gl;Ls;sJ.

Nkw;gb  rl;lKJnkhopAk;  khz;GkpF  nrd;id  cah;ePjpkd;wj;jhy;  mbapw;fz;l

tof;fpy; Rl;bf;fhl;lg;gl;Ls;sJ. 

Thukkaram (v) Shanthi Varadharajan case 2015(1) LW 468 (Mad)

Nemo dat quit non habet – No one can confer a better title that what he himself has.

mjd;gb  uhkr;re;jpud;  vd;gtNu  jhth  nrhj;jpd;  chpikg;ghj;jpak;  njhlh;ghf

ePjpkd;w tof;F eltbf;if epYitapy; ,Ug;gJ njhpe;J> Nfhhpf;if kD jhf;fy; nra;Jk;>

gpd;dPL mjid js;Sgbf;F tpl;Lk;> jhth nrhj;jpy; mtUf;Fs;s chpikia ePjpkd;w

eltbf;if  %yk;  epiyehl;lhj  epiyapy;>  mthplk;  ,Ue;J  fpiuak;  ngw;wjhfTk;>

mjdbg;gilapy;  Nfhhpf;if Ml;Nrgiz kDjhuh;  kPz;Lk;  ,k;kDg;ghpfhuk;  Nfhhp  kD

jhf;fy; nra;Js;sJk; rl;lg;gb Vw;fj;jf;fjy;y vd;Nw ,e;ePjpkd;wk; fUJfpwJ.

9)  mNjNghy; Nfhhpf;if/Ml;Nrgiz kDjhuh; jhth nrhj;jpd; Kd;ghj;jpa];jh;

vdf;$Wk;  Nkw;gb  uhkr;re;jpud;  vd;gth;  jhth  nrhj;ij  fpiuak;  ngw;w  FUrhkp

nul;bahh;  vd;gtuJ  Ngud;  jkpo;nry;td;  vd;gtUk;>  Nkw;gb  FUrhkp  vOjpf;nfhLj;j
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capy; %yk; jhth nrhj;jpy; ghj;jpak; ,Ug;gjhf ,e;j epiwNtw;wy; kD eltbf;ifapy;

jhf;fy; nra;j Nfhhpf;if kD  EA.No.  26/2008 kDTk; ,Ujug;G tprhuizf;F gpd;dPL

jFjpapd; mbg;gilapy; js;Sgb nra;ag;gl;Ls;sJ.  mjd; Nghpy; vt;tpj Nky;KiwaPNlh>

rPuha;Nth jhf;fy; nra;ag;gltpy;iy. vdNt Nfhhpf;if/Ml;Nrgiz kDjhuh; Fwpg;gpLk;

jhth nrhj;jpd;  Kd;ghj;jpa];jh;fs;  vtUk;>  jhth nrhj;jpYs;s ghj;jpaj;ij ePjpkd;w

eltbf;if %yk;  ep&gzk;  nra;ahj epiyapy;>  mth;fs;  top  fpiuak;  ngw;wjhf $Wk;

,e;j  eph;  Nfhhpf;if/Ml;Nrgiz  kDjhuUf;F  rl;lg;gb  ,k;kD  ghpfhuk;  fpilf;ff;

$bajpy;iy vd;Nw ,e;ePjpkd;wk; fUJfpwJ. 

10) NkYk;  ,f;Nfhhpf;if/Ml;Nrgiz  kDjhuh;  jug;gpy;  epiwNtw;wy;  kD

eltbf;ifapy;  uhkr;re;jpud;  vd;gth;  jug;gpduhf  Nrh;f;ff;Nfhhp  jhd;  kDjhf;fy;

nra;jhNu  jtpu>  Nfhhpf;if  kD  vJTk;  jhf;fy;  nra;atpy;iy  vd  vjph;thjk;

nra;ag;gl;lJ.  Mdhy; 'Nfhug;gLk; epthuzk; jhd; Kf;fpaNk jtpu> rl;lg;gphpT jtwhf

Fwpg;gplg;gl;ljpd;  mbg;gilapy;  jPh;T  fhzf;$lhJ"  vd;gJk;  epiyepWj;jg;gl;l

rl;lf;Nfhl;ghL  MFk;.   mJTk;  khz;GkpF  cr;r  ePjpkd;wj;jpy;  Pankajbhai

Rameshbhai   Zalavadia   v.   Jethabhai     Kalabhai   Zalavadiya(Dead)

through LRs and others tof;fpy; Kd;jPh;g;G toq;fg;gl;L 2017 (3)T.N.C.J. 793

(SC) vd;w rl;l ,jopy; gjpTfSk; Vw;gl;Ls;sJ. 

Judicial discretion    ­ A mere wrong mention of the provision in

the   application   would   not   prohibit   a  party   for   the   litigation

from getting  justice – Courts are meant to do justice and  not do

decide the  applications based  on technicalities.

11)   NkYk;  jhth nrhj;jpy;  ghj;jpak;  ,Ug;gjhf jhd; uhkr;re;jpud;  vd;gtuhy;

Nkw;gb  EA.No. 70/2004  kDTk;  jhf;fy;  nra;ag;gl;Ls;sjhy;  Nfhhpf;if/Ml;Nrgiz

kDjhuh; jug;G thjk; rl;lg;gb Vw;ff;$bajpy;iy vd;Nw ,e;ePjpkd;wk; fUJfpwJ.  NkYk;>

Nkw;gb uhkr;re;jpud; vd;gtNuh my;yJ jkpo;nry;td; vd;gtNuh Nkw;gb  EA.No.70/2014

kw;Wk; EA.No.26/2008 js;Sgb cj;jputpw;F vjpuhf vt;tpj rl;lg;g+h;t Nky;eltbf;ifAk;

vLf;ftpy;iy  vd;gJk;  xg;Gf;nfhs;sg;gl;l  nghUz;ikahf  cs;sJ.  Mdhy;  Nkw;gb

tpguj;jpid kDjhuh;  ,k;kDtpy;  Fwpg;gpltpy;iy.  Mdhy;  Nkw;gb tpguk;  kDjhuUf;F

njhpate;J>  mjd;  NghpNyNa  ePjpkd;w  Mizahsh;  jhth  nrhj;jpid  Gyj;jzpf;if

nra;J  mwpf;if  jhf;fy;  nra;jjpy;  jhth  nrhj;Jf;fs;  mwpf;ifapy;  Fwpg;gpl;l  tpguk;

,k;kDtpy;  Fwpg;gplg;gl;Ls;sJ.   mjd;gb  Nkw;gb  E.A.No.70/2004  kw;Wk;
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EA.No.26/2008  tpguq;fs;  kDjhuUf;F  Vw;fdNt  njhpe;Js;s  nghUz;ik  vd;Nw

,e;ePjpkd;wk; fUJfpwJ. vdNt Nfhhpf;if/Ml;Nrgiz kDjhuUf;F  OS.No. 54/2003

kw;Wk;  ,e;epiwNtw;Wjy;  kD  EP.no. 27/2008  ePjpkd;w  eltbf;if midj;Jk;  ,k;kD

jhf;fy; nra;tjw;F Kd;Ng mwpe;jpUe;jhh; vd;Nw ,e;ePjpkd;wk; fUJfpwJ.  NkYk; jhth

nrhj;jpd; xU gFjpapy; Nfhhpf;if/Ml;Nrgiz kDjhuh; mDgtk; ,d;iwa Njjp tiu

cs;sJ  vd;gJk;  ,Ujug;gpYk;  xg;Gf;nfhs;sg;gl;l  nghUz;ikahFk;.   vdNt

RthjPd ,og;Gk; vJTk; Vw;gltpy;iy.

 12) vdNt Nkw;gb tof;F nghUz;ikfspd;gb ,k;kDtpd; rl;lg;g+h;t Vw;Gjd;ik

(Maintainability)   njhlh;ghf  ghprPyid  nra;Ak;NghJ>  chpikapay;  tprhuiz

eilKiwr;rl;lk; fl;lis 21 tpjp 97y; mbapw;fz;lthW Fwpg;gplg;gl;Ls;sJ. 

97. Resistance or obstruction to possession of immovable property. ­ (1) Where
the holder of a decree for the possession of immovable property or the purchaser of
any such property sold in execution of a decree is resisted or obstructed by any person
in obtaining possession of the property, he may make an application to the Court
complaining of such resistance or obstruction.
[(2) Where any application is made under sub­rule (1), the Court shall proceed to
adjudicate upon the application in accordance with the provisions herein contained.]

mjd;gb jPh;g;ghiz ngw;wth; my;yJ ePjpkd;w tpw;gid %yk; nrhj;jpd; mDgtj;jpid

ngw  chpikAilath;  my;yJ NtW ve;j  egUk;>  nrhj;jpd;  mDgtj;jpid ngWtjw;F

,ila+W  Vw;gLk;  gl;rj;jpy;  Nkw;gb  rl;lg;gphptpd;gb  epthuzk;  Nfhuyhk;

vdf;Fwpg;gplg;gl;Ls;sJ.   Mdhy;  ,e;j  eph;  kDjhuh;  Vw;fdNt  jhth  nrhj;jpd;

mDgtj;jpy;  ,Ue;J  tUfpd;w  epiyapy;>  Nkw;gb  rl;lg;gphptpd;gb  epthuzk;

NfhUtjw;fhd mtrpak; vJTk; rl;lg;gb votpy;iy vd;Nw ,e;ePjpkd;wk; fUJfpwJ. 

vdNt chpikapay; tprhuiz eilKiwr;rl;lk; fl;lis 21 tpjp 97d;gb jhf;fy;

nra;j  ,k;kD ghpfhuk;  rl;lg;gb  ,e;j  eph;;Nfhhpf;if  kw;Wk;  Ml;Nrgiz kDjhuUf;F

fpilf;ff;$bajpy;iy vd jPh;T fhzg;gLfpwJ. 

13)   mNjNghy;  chpikapay;  tprhuiz eilKiwr;rl;lk;  fl;lis 21 tpjp  99y;

mbapw;fz;lthW Fwpg;gplg;gl;Ls;sJ.

99. Dispossession by decree­holder or purchaser. ­ (1) Where any person other
than the judgment.­ debtor is dispossessed  of immovable property by the holder of
a decree for the possession of such property or, where such property has been sold
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in execution of a decree, by the purchaser thereof, he may make an application to
the Court complaining of such dispossession. 
(2) Where any such application is made, the Court shall  proceed to adjudicate
upon the application in accordance with the provisions herein contained.]

mjd;gb  ghprPyid  nra;Ak;NghJ>  jPH;g;G  fldhsp  my;yhj  gpw  Ms;  vtUk;  mirah

nrhj;jpd;  RthjPdj;ij  jPh;g;ghiz  ngw;wtuhy;  my;yJ  ePjpkd;w  tpw;gid  %yk;

nrhj;jpid  thq;fpatuhy;  ,of;f  nra;ag;gLfpwtplj;J  (Dispossessed   of   immovable

property) mj;jifa RthjPd ,og;G gw;wp KiwaPl;L mth; ePjpkd;wj;jpw;F xU tpz;zg;gk;

nra;ayhk;  (He may make an application to the court complaining of such dispossession)

vdf;Fwpg;gplg;gl;Ls;sJ. 

  Mdhy;  ,e;j  eph;  tof;F  nghUz;ikfspd;gb  ,d;iwa Njjptiu Nfhhpf;if

Ml;Nrgiz kDjhuh; jhth nrhj;jpd; mDgtj;jpypUe;J RthjPd ,og;G milatpy;iy.

(  Not   dispossessed   )  vdNt RthjPd  ,og;G  vd;gNj  Vw;glhj  epiyapy;>  mJ njhlh;ghf

ghpfhuk;  Nfhhp  ,k;kD jhf;fy;  nra;tjw;F  rl;lg;gb  vt;tpj  Kfhe;jpuKk;  Vw;gltpy;iy

vd;gNjhL  mJTk;  Kd;  $l;bNa    (Pre   mature   )  jhf;fy;  nra;ag;gl;Ls;sjhy;>  Nkw;gb

chpikapay;  tprhuiz  eilKiwr;rl;lk;  fl;lis  21  tpjp  99d;gb  ,k;kD  ghpfhuk;

rl;lg;gb epiyepw;fj;jf;fjy;y vd;Nw ,e;ePjpkd;wk; fUJfpwJ. 

 

14)  NkYk;  Nfhhpf;if/Ml;Nrgiz  kDjhuh;  jug;gpy;  jhth  nrhj;jpd;>

miktplj;ij  milahsk;  fhz  Kbahjjhy;  jhd;  epiwNtw;Wjy;  kD  js;Sgb

nra;ag;gl;Ls;sJ vd;W thJiuf;fg;gl;lJ.  Mdhy; rPuha;T kD vz; CRP (MD) 1451 of

2013-y;  khz;GkpF nkl;uh];  cah;ePjpkd;w  kJiu fpisapy;  02.03.2021y;  gpwg;gpf;fg;gl;l

cj;jputpy; mbapw;fz;lthW Fwpg;gplg;gl;Ls;sJ.

 

3.  In this  revision,  this Court had appointed Ms. A.  Amala, an

Advocate Commissioner to inspect the property and file a report and

plan.     The   Commissioner   had   inspected   the   property   and   filed

detailed report with plan, which shows that various sub divisions

have been effected, thereby there is a change in the sub division

numbers of the suit property.  She had identified the suit property

in terms of survey numbers as well as in terms of the boundaries.

If the Commissioner's plan filed identifying the properties in terms

of   boundries   is   considered,   then   the   suit   properties   are   not
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situated within the bus stand as pointed out by the Amin.  The suit

properties are situated on the eastern side of the bus stand.  Of

course, in the report filed, the Commissioner has committed mistakes

in   translation   of   the   boundries.     Hence,   it   appears   that   the

property shown in her plan, to be the suit property, does not tally

with the plaint description.  The surveyor has measured the property

as   per   the   boundry   described   in   the   plaint   and   identified   the

property.  The said identification is borne out by the plan filed by

the Advocate Commissioner.   However, in view of the mistakes in

translation that have crept in, certain difficulties may arise, if

the properties are to be delivered as per the plan and report of the

Advocate Commissioner filed in the suit.   Since I find that the

properties   that   are   identified   by   the   Advocate   Commissioner

appointed by this Court, tally with the properties identified by the

Advocate Commissioner appointed by the trial Court.   I am of the

considered   opinion   that   the   Executing   Court   can   be   directed   to

effect delivery of the property, as per the report and plan of the

Advocate Commissioner, filed before the trial Court.     

vdNt  Nfhhpf;if/Ml;Nrgiz  kDjhuhpd;  Nkw;gb  thjk;  rl;lg;gb  Vw;ff;$bajy;y

vd;Nw jPh;T fhzg;gLfpwJ. 

 15)   NkYk;  RthjPd  xg;gilg;G  njhlh;ghd  Ml;Nrgizapid  mry;  tof;F

eltbf;ifapNyNa  Kd;dpiyg;gLj;jg;glNtz;Lk;  vd;Wk;>  ePjpkd;w  eltbf;ifapy;

Vw;fdNt Mizah; epakdk; nra;jpUf;Fk; gl;rj;jpy; epiwNtw;Wjy; kD eltbf;ifapy;

Njitaw;w  kD  eltbf;iffs;  jtph;f;fg;glNtz;Lk;  vd;Wk;  RthjPd  ,og;G  epiyf;F

gpd;dPNl chpikapay; tprhuiz eilKiwr;rl;lk; fl;lis 21 tpjp 99d;gb kD jhf;fy;

nra;a  ,aYk;  vd;Wk;>  Kd;jPh;g;ghf  khz;GkpF  ,e;jpa  cr;rePjpkd;wj;jpy;

Fwpg;gplg;gl;Ls;sJ. 

,J  njhlh;ghf  khz;GkpF  cr;rePjpkd;wj;jpy;  mbapw;fz;l  tof;fpy;  Kd;jPh;g;G

toq;fg;gl;Ls;sJ. 

R. Janakiammal (v) S.K. Kumarasamy 2021 (2)MWN (Civil) 544(SC)

Order 21 Rule 99 – Scope.­ Under Order 21, Rule 99, it is slightly

better position, wherein a person, other that the judgment­debtor,

when is dispossessed of immovable property by the decree­holder for
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possession of such property, files and application with objections.

Such   objections   also   lead   to   re   ­trial,   but   as   the   objector   is

already dispossessed, the execution of the decree is more probable

and expeditious.  In Order 21, Rule 97, the obstructionist comes up

with various objections that ideally should have been raised at the

time of adjudication of suit.  Such obstructions for execution could

be avoided if a court Commissioner is appointed at the proper time.

NkYk; chpikapay; tprhuiz eilKiwr;rl;lk; fl;lis 21 tpjp 97 kw;Wk; 99d;gb

epiwNtw;wy;  kD  eltbf;iffspy;  kDf;fs;  jhf;fy;  nra;ag;gLk;NghJ>  epiwNtw;wy;

ePjpkd;wk; fz;bg;ghf Vw;fdNt Nfhhpf;if kDf;fs; jhf;fy; nra;ag;gl;Ls;sjh vd;gij

ftdj;jpy;  nfhs;s  Ntz;Lk;  vd;Wk;>  fz;bg;GlDk;  mhpjhfTk;  kl;LNk  Nkw;gb

kDf;fis ghprPyid nra;aNtz;Lk;  vd;Wk;  mbapw;fz;l  tof;fpy;  khz;GkpF ,e;jpa

cr;rePjpkd;wj;jhy; topfhl;Ljy; Kd;jPh;g;G toq;fg;gl;Ls;sJ. 

R. Janakiammal (v) S.K. Kumarasamy 2021 (2)MWN (Civil) 544(SC)

Order 21 Rule 97 and 99 – Execution of decree.  ­ If an objection is
received in respect of "suit property" under Order 21, Rule 97, or
Rule   99   of   CPC,   at   the   stage   of   execution   of   the   decree,   the
executing Court shall deal with it after taking into account the fact
that no such objection or claim was received during the pendency of
the suit,  especially  in view  of the public  notice  issued  during
trial.  Such claims under Order 21, Rule 97 or Rule 99, must be dealt
strictly and be considered/entertained rarely. 

vdNt  Nkw;fz;l  ,Ujug;G  thJiu  kw;Wk;  tof;F  nghUz;ik  kw;Wk;

epiyepWj;jg;gl;l rl;lf;Nfhl;ghl;bd;gb ,e;j eph; Nfhhpf;if/Ml;Nrgiz kDjhuh; jPh;g;G

fldhspahf  ,y;yhj  epiyapYk;  (Not   judgment   debtor)  Nfhhpf;if/Ml;Nrgiz

kDjhuUf;F  jhth  nrhj;jpd;  RthjPd  ,og;G  Vw;glhj  epiyapYk;>  Kd;$l;bNa

(Premature)  jhf;fy;  nra;j  ,k;kD ghpfhuk;  rl;lg;gb  epiyepw;fj;jf;fjy;y  vd Nkw;gb

rl;l vOtpdhtpw;F jPh;T fz;L mjdbg;gilapy; mjdbg;gilapy; Fwpg;ghiz Vw;fg;gl;L

,k;kD js;Sgb nra;ag;gLfpwJ.  nryT njhif ,y;iy. 

,Wjpahf Nfhhpf;if/Ml;Nrgiz kDjhuh; jPh;g;G fldhspahf ,y;yhj epiyapYk;

(Not   judgment  debtor)  Nfhhpf;if/Ml;Nrgiz kDjhuUf;F jhth  nrhj;jpd;  RthjPd

,og;G  Vw;glhj  epiyapYk;>  Kd;$l;bNa  (Premature)  jhf;fy;  nra;j  ,k;kD  ghpfhuk;

rl;lg;gb  epiyepw;fj;jf;fjy;y  vd  Nkw;gb  rl;l  vOtpdhtpw;F  jPh;T  fz;L
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mjdbg;gilapy;  Fwpg;ghiz  Vw;fg;gl;L  ,k;kD  js;Sgb  nra;ag;gLfpwJ.   nryT

njhif ,y;iy.  

,t;Tj;juT vd;dhy; RUf;nfOj;J jl;lr;rUf;F Nehpilahf nrhy;yg;gl;L mtuhy;

fzpdpapy; tphpthf;fk; nra;ag;gl;L> vd;dhy; rhpghh;f;fg;gl;l gpd;dh; 2022k; Mz;L khh;r;

khjk; 02  Mk; ehs; mitawpag; gfug;gl;lJ.

 khtl;l chpikapay; ePjpgjp>

  thbg;gl;b.
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