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"Under the POCSO Act, issues relating to the age of the victims
having serious consequences on the life and liberty of accused persons arise for
consideration.

This Court has been given the finding that in the large number of
cases the age of the victim set out in the prosecution case is often at variance
with the age determined by the expert medical boards in accordance with the
latest medical protocols. At times there are multiple contradictions in age related
documents available with the prosecution. Numerous cases of false implication
and abuse of POCSO Act have also been noticed. Runaway couples of young age
are criminalized in the process. The age determined by the Medical Board has
several benefits:-

(a) The said report may prove to be a reliable piece of evidence in

the case.

(b) The said medical reports will assist the process of law and
enable the courts to make a conclusive finding on the victim’s age after
considering all evidences in the record.

(c) The said medical reports determining the victim’s age
at the very outset will also help prevent misuse of the POCSO Act.

(d) The said medical reports are relatable to specific provisions of
law.

The importance of medical reports in the criminal investigation
process was recognized by the legislature while incorporating Section 164-A of
the Code of Criminal Procedure. The provision is extracted hereunder:

""Section 164A. Medical examination of the victim of rape.-(1)
Where, during the stage when an offence of committing rape or attempt to
commit rape is under investigation, it is proposed to get the person of the woman
with whom rape is alleged or attempted to have been committed or attempted,
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examined by a medical expert, such examination shall be conducted by a
registered medical practitioner employed in a hospital run by the Government or
a local authority and in the absence of such a practitioner, by any other registered
medical practitioner, with the consent of such woman or of a person competent
to give such consent on her behalf and such woman shall be sent to such
registered medical practitioner within twenty-four hours from the time of
receiving the information relating to the commission of such offence.

(2) The registered medical practitioner, to whom such woman is sent shall,
without delay, examine her person and prepare a report of his examination giving
the following particulars, namely—

(i) the name and address of the woman and of the person by whom
she was brought;

(ii) the age of the woman;

(iii) the description of material taken from the person of the woman
for DNA profiling;

(iv) marks of injury, if any, on the person of the woman;

(v) general mental condition of the woman; and

(vi) other material particulars in reasonable detail,

(3) The report shall state precisely the reasons for each conclusion
arrived at.

(4) The report shall specifically record that the consent of the
woman or of the person competent, to give such consent on her behalf to such
examination had been obtained.

(5) The exact time of commencement and completion of the
examination shall also be noted in the report.

(6) The registered medical practitioner shall, without delay forward
the report to the investigating officer who shall forward it to the Magistrate
referred to in section 173 as part of the documents referred to in clause (a) of
Sub-Section (5) of that section.

(7) Nothing in this section shall be construed as rendering lawful
any examination without the consent of the woman or of any person competent
to give such consent on her behalf.”

In this context reference to Section 27 of the Protection of Children

from Sexual Offences Act, 2012 can also be profitably made in support of the
narrative. Section 27 of the POCSO Act reads as under:
“Section 27. Medical examination of a child.-(1) The medical examination of
a child in respect of whom any offence has been committed under this Act, shall,
notwithstanding that a First Information Report or complaint has not been
registered for the offences under this Act, be conducted in accordance with
section 164 A of the Code of Criminal Procedure, 1973 (2 of 1973).

(2) In case the victim is a girl child, the medical examination shall
be conducted by a woman doctor.

(3) The medical examination shall be conducted in the presence of
the parent of the child or any other person in whom the child reposes trust or
confidence.

(4) Where, in case the parent of the child or other person referred to
in sub-section (3) cannot be present, for any reason, during the medical
examination of the child, the medical examination shall be conducted in the
presence of a woman nominated by the head of the medical institution.”

Wide ambit of the provision embraces various kinds of medical
reports including a medical report determining the victim’s age in POCSO Act
offences. The provision contemplates that medical reports to determine the age
of victims be drawn up by competent professionals from eminent institutions in
accordance with the latest scientific parameters and medical protocols. Further
the said medical reports have to be presented to the Court at the earliest for
assisting the process of law.

False depiction of a victim as a minor in POCSO Act cases is an
abuse of the process of court. Complications caused by false depiction of a
victim as minor and contradictions in age related documents were also examined
by this Court in Monish Vs. State of U.P. and others (Criminal Misc. Bail
Application No. 55026 of 2021).

In many instances the accused-applicants have argued that medical
determination of the victim’s age was not got done deliberately as it would
establish the majority of the victim and repudiate the prosecution case. By falsely
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depicting the victim as a minor the accused persons are wrongly implicated
under the stringent regime of the POCSO Act only to cause their indefinite
imprisonment.

24. AT Sed < gRT 59 fafey fHoias § fa=feRaa
frem—fader faefa 5y T 8-

1. The police authorities/investigation officers shall ensure that in
every POCSO Act offence a medical report determining the victim’s age shall be
drawn up at the outset under Section 164A of the Criminal Procedure Code read
with Section 27 of the Protection of Children from Sexual Offences Act, 2012.
The report may be dispensed with if medical opinion advises against it in the
interests of the victim’s health.

2. The medical report determining the age of the victim shall be
created as per established procedure of law and in adherence to latest scientific
parameters and medical protocol.

3. The medical report determining the age of the victim shall be
submitted under Section 164-A of the Code of Criminal Procedure to the Court
without delay.

4. The Director General (Health), Government of Uttar Pradesh,
Lucknow shall also ensure that the doctors who comprise the Medical Board are
duly trained and follow the established medical protocol and scientific
parameters for determining the age of the victims in such cases. Constant
research shall be done in this field to keep the reports in line with the latest
scientific developments.
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BT UTel= fbam SR | 3refd Hﬁ‘rﬁ?l qdied <RI §RT a9 2013

H 91 @ g RO Bg S AIEI WS BRI BT aRgdl BH

feriRa e T, a8 ftaa -

1— AICHA BT THOIH

2— YA el BT JHTITIH

3— TR Uil /R Garad gRT a5 gamor—g=

4— I SRIaT | I Bis T fAerg 9 87 a1 AfSh 9IS &1 79 |
AT TTd DI MY b T H IQ SRIGd $HID 1 |

3 % dIs ¥l A SuRYd w81 &, dr 99 Rafq # afswrd a1

@ AT IR AT <1 ST |

4, A T @ T TSR U ST 2018 FAREIG AT SR

UST 760 & Al H SoENIE Swd TGd gRT I8 JfafquifRa

frar 2 fo ffecy yao—ug ) Afte oer 9 & grT g ™

JHOT-US AT 6t H UYH YA & FHT & YATO—UF Bl agdr o

ST TRy |

29T. 9% SAfRadT oy R & dwrg H fFrefaRad fafe
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8. It is also stated that on the issue of age, the document on which
the prosecution is placing reliance is liable to be ignored in view of the
aforesaid facts of the case as also that the said document relates to Class X
and the opposite party no. 2/victim before the Court concerned while
making statement under Section 164 Cr.P.C. stated that she is Class X
passed and further, the prosecution has no evidence to establish that the
date of birth i.e. 07.12.1996 was correctly mentioned in the marksheet of
Class X and as such taking note of these facts of the case, the benefit of
the various pronouncements/judgments related to determination of age
including the case(s) passed by the Hon'ble Apex Court Birad Mal Singhvi
Vs. Anand Purohit, reported in (1988) Supp SCC 604, State of Punjab Vs.
Gurmit Singh, reported in (1996) 2 SCC 384, Suhani Vs. State of U.P.
delivered on 26.04.2018 in Civil Appeal No.4532 of 2018 arising out of
SLP(C) No.8001 of 2018 and in the case of Manak Chand alias Mani Vs.
State of Haryana, reported in 2023 SCC OnLine SC 1397, shall be
extended in favour of the applicant and the opposite party no.2/victim
both.

11. Upon consideration of the aforesaid as also the observations in
relation to determination of age rendered in the case of Birad Mal Singhvi
(Supra), Gurmit Singh (Supra), Suhani (Supra) and Manak Chand alias
Mani (Supra) as also the submissions made by learned Counsel for the
parties as also in the case of Ramgopal and others Vs. State of Madhya
Pradesh, (2022) 14 SCC 531, Gian Singh Vs. State of Punjab [2012 10
SCC 303], Mohd. Ibrahim Vs. State of U.P., 2022 SCC Online ALL 106,
Gold Quest International Ltd. Vs. State of Tamilnadu, 2014 (15) SCC
235, B.S. Joshi Vs. State of Haryana, 2003 (4) SCC 675, Jitendra
Raghuvanshi Vs. Babita Raghuvanshi, 2013(4) SCC 58, Madhavarao
Jiwajirao Scindia Vs. Sambhajirao Chandrojirao Angre, 1988 1 SCC 692,
Nikhil Merchant Vs. C.B.I. and another, 2008(9) SCC 677, Manoj
Sharma Vs. State and others, 2008(16) SCC 1, State of M.P. Vs. Laxmi
Narayan and others, 2019(5) SCC 688, Narindra Singh and others Vs.
State of Punjab and another, (2014) 6 SCC 466, Manoj Kumar and others
Vs. State of U.P and others (2008) 8 SCC 781, Union Carbide
Corporation and others Vs. Union of India and others (1991) 4 SCC 584,
Manohar Lal Sharma Vs. Principal Secretary and others (2014) 2 SCC
532 and Supreme Court Bar Association Vs. Union of India (1998) 4 SCC
409 as also taking note of the nature of dispute/crime and also that if the
criminal proceedings are allowed to continue then in that eventuality
matrimonial life of opposite party no. 2/victim and the applicant as also
the future of three children would be ruined and further, that in the given
facts of the case chances of conviction are extremely bleak, this Court is of
the view that no purpose would be served in keeping the proceedings
pending before the trial court. Accordingly, present application is allowed.
Consequently, the entire proceedings arising out of FIR No./Case Crime
No. 4 of 2014, quoted above, are hereby quashed qua the applicant.

6. feAe RiTd SIS JAfed, 1988 THOHIOHIO
604—s9 fafy fAuias & A9+ 9ded RTOY gRT I8 fafyr
Rrgr=d gfaarfad fbar T g fb—

(a) To render a document admissible under section 35 of the Evidence Act
three conditions must be satisfied, firstly, entry that is relied on must be
one in a public or other official book, register or record, secondly, it must
be an entry stating a fact in issue or relevant fact; and thirdly, it must be
made by a public servant in discharge of his official duty, or any other
person in performance of a duty specially enjoined by law.
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(b) An entry relating to date of birth made in the school register is relevant
and admissible under section 35 of the Act, but the entry regarding the age
of 3 person in a school register is of not much evidentiary value to prove
the age of the person in the absence of the material on which the age was
recorded.

(c) Parents or near relations having special knowledge are the best persons
to depose about the date of birth of a person. If entry regarding date of
birth in the school's register is made on the information given by parents or
someone having special knowledge of the fact, the same would have
probative value.

(d) The date of birth mentioned in the scholar's register has no evidentiary
value unless the person who made the entry or who gave the date of birth
is examined.

(e) The entry contained in the admission form or in the scholar register
must be shown to be made on the basis of information given by the parents
or a person having special knowledge about the date of birth of the person
concerned. If the entry in the scholar's register regarding date of birth is
made on the basis of information given by parents, the entry would have
evidentiary value but if it is given by a stranger or by Someone else who
had no special means of knowledge of the date of birth, such an entry will
have no evidentiary value.
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