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IN THE COURT OF THE IV ADDITIONAL DISTRICT JUDGE, MADURALI.
Present: Thiru.M.Udhayavelavan, B.L.,
IV Additional District Judge, Madurai.

Friday, the 7" day of August, 2026

APPEAL SUIT No. 72 of 2024
(CNR.No.TNMD01-05418-2021)

Mareeswart Appellant/Plaintiff
_Vs-
1. R.Kanagaraj
2.K.Rakeshwaran .... Respondents/Defendants 1 & 2

On appeal against the decree and judgment passed in O.S.N0.914/2017 dated
15.06.2024, on the file of the Subordinate Court, Thirumangalam.
Mareeswari .... Plaintiff.

-Vs-

1. R.Kanagaraj
2.K.Rakeshwaran
3. Nagammal (died) . Defendants.

This appeal has been originally filed before the Hon’ble Principal District
Court, Madurai and made over to this court and coming for final hearing before this
court on 30.07.2026 in the presence of Thiru.P.G.Alagarsamy, Advocate for Appellant
and Thiru.M.Chandrasekaran, Advocate for the respondents, upon hearing both side
arguments and on perusal of entire case records and having stood over for

consideration till this day, this court delivered the following:-
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JUDGMENT

1. This appeal has been filed by the appellant / plaintiff feeling aggrieved over
the judgment of learned Sub Court, Thirumangalam passed in O.S.No. 914/2017 on
15.06.2024, wherein the relief of partition and mesne profit have been declined to the
appellant, to set aside the same and decree the suit as prayed by her.

For the sake of convenience, both the parties herein will be referred as to their
litigative status before the learned trial court.

The plaintiff has filed the suit for the relief of partition of her 2 share in the suit

properties and also for mesne profit.

2. The case of the plaintiff before the learned trial court is that she and the 1°*
defendant are children of 3™ defendant and one Ramanadha Reddiyar. The suit
properties are ancestral properties of the Ramanaha Reddiyar and after his demise on
10.09.1997, the plaintiff, the 1% defendant and her mother / 3™ defendant have been
jointly enjoying the suit properties. The 1% defendant, who has been working in the
prison department is not in a position to receive any money apart from his
remuneration and his agricultural income is also not a sumptuous one. As such, in the
month of June 2009, the 1* defendant has requested the plaintiff and 3™ defendant to
consent for sale of the property situated in S.P.Natham village for his urgent needs
and on considering the same, the sale deed is came to be executed on 09.07.2009 in

favour of one Irulayee; the 1* defendant with an ulterior motive fraudulently obtained
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the signature of plaintiff and 3™ defendant, in a document while obtaining signature in
the sale deed of Irulayee and created the release deed as if the plaintiff and 3™
defendant have relinquished, their right over the suit schedule properties in favour of
the plaintiff. Further, as per the Hindu Personal law, the 3™ defendant is not entitled to
equal share in the ancestral properties; but fraudulently it is stated as the plaintiff and
3" defendant have relinquished their 2/3 shares in the suit properties upon receiving
Rs.12,00,000/- from the 1% defendant, but as claimed by the 1* defendant they have
not received any amount from the 1% defendant. The factum of creation of
relinquishment deed dated 09.07.2009 came to the knowledge of plaintiff on
04.01.2011 only, through one Srinivasan and thereafter on obtaining the encumbrance
certificate the plaintiff has approached the 1% defendant for amicable settlement. But,
he has not come forward to divide the suit properties. Therefore, on 15.02.2011, the
plaintiff and 3™ defendant has have cancelled the releases deed; but the 1% defendant
has created a settlement deed in favour of his son, the 2™ defendant on 01.07.2011.
The 2™ defendant has also filed a suit in O.S.N0.204/2012 on the file of District
Munsif Court, Thirumangalam against the plaintiff and 3™ defendant on 09.03.2012.
Therefore, the plaintiff has filed the suit for the relief of partition of her '4 share in the
suit properties and also for mesne profit.

3. The defendants 1 and 2, before the learned trial court while admitting the
relationship pleaded in the plaint and original ownership of Ramanadha Reddiyar

over the suit properties, would contend that the sale deed dated 09.07.2009 has been
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executed in favour of Irulayee with an only view to honour the promise of
Ramanadha Reddiyar, for the amount received from Irulayee and no consideration
has been received on the date of execution of sale deed. Further, on the insistence of
husband of plaintiff alone, as he demanded money in lieu of her share in the suit
properties, the release deed has been executed by the plaintiff and 3™ defendant, upon
receiving the due amount as recited in the release deed. Therefore, now the plaintiff
could not contend that she has not received any amount under the release deed.
Moreover, the plaintiff has not immediately taken any action despite the knowledge
of existence of release deed through one Srinivasan. The defendants did not know the
factum of cancellation deed executed by the plaintiff and 3™ defendant. Therefore, the
defendants prayed for dismissal of the suit with costs.
4. 3" defendant has died pending the suit.

5.The learned trial court upon perusing the plaint and written statement framed

the following issues-

1. Whether the description of suit properties is correctly furnished?
Whether the suit has been correctly valued?
Whether the court fee is correctly paid ?
Whether the suit is bad for non joinder of necessary parties?
Whether the suit release deed has been legally cancelled?
Whether the gift settlement deed dated 01.07.2011 is a fraudulent one?
Whether the plaintiff is entitled to the relief of partition and to what share?

o

Whether the plaintiff is entitled to the relief of preliminary decree for partition
as claimed by her?

. Whether the plaintiff is entitled to the relief of mesne profit as claimed by her?
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10. To what other relief the plaintiff is entitled to?

6. In order to prove their respective cases, the plaintiff has examined herself as
PW.1 and one Srinivasan as PW.3 and produced Ex.A1 to Ex.A10 documents and the
defendants 1 and 2 have examined the 1* defendant as DW.1 and one Irulayee as
DW.2 and produced Ex.B1 to B3 documents.

7. The learned trial court upon considering the arguments of both the parties
and perusal of records produced before it, dismissed the suit with cost of the
defendants.

8. Feeling aggrieved and dissatisfied with the impugned judgment of trial
court, the plaintiff has preferred this appeal on the following grounds,

1) that the learned trial court has failed to try the issue with regard to the
fraudulent nature of Ex.A4 release deed and non passing of consideration under it and
failed to consider the sale deed dated 09.07.2009 executed in favour of DW.2, the
necessity of money for the 1* defendant on the date of disputed release deed has also
not been taken into consideration by the learned trial court and he could not have paid
the huge amount of Rs.12,00,000/-. Further, the 1% defendant has failed to prove the
passing of consideration by examining the attested witnesses. The Ex.A3 and Ex.A4
documents have been prepared by the same scribe and the same itself would prove
the falsity in the Ex.A4 release deed. Further, the source for payment of
Rs.12,00,000/- is not pleaded in the written statement, further, the evidence adduced

by defendants 1 and 2 in this regard is also falsified by the own answers of DW.1,
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elicited during his cross examination. As the Ex.A4 release deed is a void one, there
1s no need to seek the relief for cancellation of the documents. The recitals of Ex.A10
document, would clearly establish the fraudulent plan devised by the 1* defendant.
Further, when the possession of one co owner is for the benefit of other co owners,
there is no need to pay court fees u/s.37(1) of TNCF Act, but without considering all
these facts, the learned trial court has dismissed the suit. Hence the plaintiff prays for
an order to set aside the impugned judgment of learned trial court and decree of the
suit in O.S.No0.914/2017 as prayed by her.

9. Points for consideration

1. Whether the Ex.A4 release deed has been obtained by the 1* defendant by playing
fraud and misrepresentation with the plaintiff and deceased 3™ defendant?

2. Whether the Ex.A4 release deed is a void one for want of consideration?

3. Whether the learned trial court is not correct in dismissing the suit sustaining the
validity of Ex.A4 release deed?

4. Whether this appeal is an allowable one?

DISCUSSION AND DECISION :-
10. Point No.1to 3:-

As all these points are interconnected with each other they are jointly taken up
for consideration.
1) The plaintiff has filed the suit for the relief of partition of her 2 share in the

suit properties and for mesne profits.
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i1) The case of the plaintiff is that the suit properties are ancestrally belongs to
her father Ramanatha Reddiyar and after his demise, she has enjoyed the same along
with the defendants 1 and 3 her brother and mother respectively, but in the guise of
getting signature for the sale deed executed in favour of one Irulayee the PW.2 under
Ex.A3 sale deed dated 09.07.2009, the 1% defendant has stealthily obtained the
signature of plaintiff and 3™ defendant, without disclosing the factum of execution of
Ex.A4 release deed and no consideration is passed under the same as recorded in it.
Therefore, the Ex.A4 release deed is a void one and as a consequence of the same, the
plaintift is entitled to plaintiff of her '% share in the suit properties with the mesne
profits.

ii1) The learned counsel appearing for the plaintiff would contend that when the
defendants 1 and 2 are not able to prove the payment of Rs.12,00,000/- under Ex.A4
release deed the same must be construed as a void one and being a void one, there is
no need to annul the release deed, but without considering all these facts, the learned
trial court has dismissed the suit on the ground that unilateral cancellation is barred
by law, but when the Ex.A4 sale deed is a void abintio one, the cancellation of the
same under the cancellation deed dated 15.02.2011 is a valid one and based on the
Ex.A4 release deed, the 1% defendant could not claim any right over the suit
properties. Hence the plaintiff prays for an order to set aside the impugned judgment
of learned trial court and decree the suit as prayed by the plaintiff.

1v) On the other hand, the learned counsel for defendants 1 and 2 relying on the
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recitals of Ex.A6 cancellation deed, executed by the plaintiff and 3™ defendant, would
contend that when they have executed the cancellation deed as if the 1* defendant has
failed to pay the agreed amount under Ex.A4 release deed, the plaintiff and 3™
defendant must be construed as having sufficient knowledge about the Ex.A4 release
deed on the date of its execution itself. Further, when the plaintiff is not able to
substantiate her plea of fraud and misrepresentation, the question of proving the
passing of consideration does not arise. Therefore, the suit filed in the year of 2013 is
barred by law of limitation. Hence, the defendants 1 and 2 prayed for dismissal of the
petition.

v) In this case, there is no dispute over the relationship between both the
parties and nature of suit properties as the same are ancestrally belongs to father of
plaintiff. Further, the execution of Ex.A4 release deed is also admitted by the
plaintiff. Therefore, it is for the plaintiff to prove the alleged fraud and
misrepresentation played by the 1% defendant. In this regard Hon’ble Supreme
Court in a case between Hemalatha vs. Tukaram in (2026 INSC 82) on considering
the nature of presumption available to a registered document and the standard of
evidence required to prove the plea of fraud held as follows:

“31. It is a settled position of law that a registered Sale Deed carries with it a
formidable presumption of validity and genuineness. Registration is not a mere
procedural formality but a solemn act that imparts high degree of sanctity to the

document. Consequently, a Court must not lightly or casually declare a registered
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instrument as a “sham”. Adopting the principles enunciated in Prem Singh and Ors.
vs. Birbal and Ors., (2006) 5 SCC 3531, Jamila Begum (Dead) Through Lrs. vs.
Shami Mohd. (Dead) Through Lrs. and Anr., (2019) 2 SCC 7272, and Rattan Singh
and Ors. v. Nirmal Gill & Ors., (2021) 15 SCC 3003, this Court reiterates that the
burden of proof to displace this presumption rests heavily upon the challenger. Such a
challenge can only be sustained if the party provides material particulars and cogent
evidence to demonstrate that the Deed was never intended to operate as a bona fide
transfer of title”

As per the above judgment of Hon’ble Supreme Court, the plaintiff has to
produce strong evidence to repudiate the Ex.A4 release deed, as the same has been
obtained by playing fraud and coercion. But in this case as contended by the
defendants 1 and 2 the plaintiff and the 3™ defendant has admitted the voluntary
execution of Ex.A4 release deed by way of their admission made in the Ex.A6

cancellation deed. In this regard, Ex.A6 reads as follows-

“SLHSH 09.07.2009 b GsSHlullev Gwulg HeoTHOTER Sieuiser
orhiseT Sreor(y  CuiseflLb mwE OurEISEGHDU OuigsF&TsHSlev
OLrHsHd unsD eeTMley orhiGeT Sreor(l UTESHSlemeoT  6TeoTeH )

untsUUTS S (B Homev 61 (1pSH&OEN(RHIGHT 2 hisr unsdLlEnsSlhaneor

& 6016015 0 & M60 85Ul 6meot HIT6OT Q@a&n(h 581691 HGmedr 61601 M)

BaL_(h &O\BIT6evorL_& M (& S 601hIS, HITTHIG 61T Srevor (b Guiiasepld
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FIbW 50\ &neor(R Di56oTuUlg. GuhHulg &HeoTaHImTeD ST &HOH (G [HMTHIG6IT

Sreor(l Cuiser emag BapSHlulley cup unslUTSSIW llHEHemev uSSITD
eT(RS5&O&NH S Disemeor Horefle@Gly FmiuSleusd 1 ys5s5eb 1432/2009
6ug) Bburms urtslunsSu Nl[H &emevtiusSImbd 6rRSHle0lsn(hS5EsMmb. coasg
usSITSSlev GETeLELVTILL L 6ThIGET &(HaUHEHE&GD Culwuly 61his 6H& G &
@a&nphés Beustorigw edl(h&Homev uNES0GTen&WemeT Gouly &HeoTHImeR
@&snh&smoey ool el Lmi. 61hs OHTEOEWD  6ThISEHES
couphismoey  Guihulg ursludGSw  eSlsHomov  USGSITSSIST  epoeuns
6115185 (61H 6OIL_LLJ un&&\&ns &) emeor &SUL [BITL_&LD bl 58I erwmmh ),
@ansdlemeor  uMdldss  HlemeordSHlmmi.  ereor@eu  erhisenmev  Gubulq
&HOOTHIIMEN & (5 o1 (1p5&O\&N(H SGleTer unsUUTSShw o([H &6m6v
uSSITSSlemeor G 65T PYP6uLNS HNhIGET T&HG C&FWSIEDMD."

The above recitals of Ex.A6 makes it very clear that Ex.A4 document has been
consciously executed by the plaintiff and the mother, deceased 3™ defendant and the
plea of fraud and misrepresentation pleaded in the plaint has falsified by the own
document of the plaintiff and 3™ defendant. Furthermore, to prove the alleged plea of
fraud and misrepresentation the plaintiff has not examined any other witnesses.

Moreover, the plea of plaintiff that the existence of Ex.A4 release deed came to her

knowledge only through PW.2 Srinivasan is also falsified by the recitals of Ex.A6
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release deed. Hence, this court comes to the conclusion that the plaintiff has had
knowledge about the Ex.A4 released deed on the date of its execution itself and as a
consequence of the same, this court is of the view that the plea of fraud and
misrepresentation pleaded in the plaint is a clever drafting only as held by Hon’ble
Supreme Court in the above referral Hemalatha vs. Tukaram wherein @ para 34 it
is held that -

“34. The person alleging that a registered Deed is a sham must satisfy a
rigorous standard of pleading by making clear, cogent, convincing averments and
provide material particulars in his pleadings and evidence. This Court is of the view
that the test akin to a test under Order VI Rule 4 CPC is applicable to such a pleading
and clever drafting creating illusion of cause of action would not be permitted and a
clear right to sue would have to be shown in the plaint”

Hence, this court is of the view that the plaintiff does not have any cause of
action to file the suit as if the Ex.A4 release deed has been obtained by playing fraud
and misrepresentation.

vi) In this case, the plaintiff has not sought for the relief of declaration of the
Ex.A4 release deed as null and void or sought the relief of cancellation of the Ex.A4
release deed. For the same the plaintiff would contend that when Ex.A4 does not bear
consideration the same must be construed as a void abinito and non-est one and in
reason of the same there is no need to seek the relief of cancellation of Ex.A4 release

deed. But in this regard, when the plaintiff has failed to prove the alleged fraud and



12

misrepresentation pleaded by her, she could not contend that the defendants 1 and 2
have to prove the factum of passing of consideration under Ex.A4 release deed. In
this regard Hon’ble Supreme Court in Rattan Singh vs Nirmal Gill (AIR 2021
SUPREME COURT 899) held that when the executant is not able to prove the plea of
non execution, the burden is not shifted to the transferee, in the following words-

"62.The plaintiff also asserted that she had not received the consideration in
relation to the stated transactions and that the defendants had no means to pay the
consideration. It has come on record that the defendants had mortgaged the joint
lands several times as they were in need of money. Further, the defendant No. 4 after
admitting to have mortgaged the land had said that he used that money to install
tubewells and buy tractors. The said fact does not conclusively prove that they did not
possess funds as the said loans were obtained to make investments on the joint lands
and not on the personal property of the defendant No. 4. Further, the defendant No. 4
had deposed that the sale consideration was paid from the sale proceeds received by
selling the land of their mother in the village Ashrafpur. Since the attesting witness
had proved the execution of the sale deeds, the primary onus upon the plaintiff had
not shifted unto the defendants. Further, the plaintiff was obliged to rebut the positive
evidence produced by the defendants regarding payment of consideration amount to
the plaintiff; but also ought to have independently proved her case of nonreceipt of
the consideration amount."

Hence as per the above dictum of Hon’ble Supreme Court, until the plaintiff is
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able to substantiate her plea of fraud and the initial onus raised by the plaintiff is
shifted to the defendants, she could not contend that the defendants 1 and 2 have
failed to prove the factum of passing of consideration under Ex.A4 release deed.
Therefore, when the plaintiff has failed to prove the plea of fraud and
misrepresentation this court could not expect the defendants 1 and 2 to prove the
passing of consideration under Ex.A4 release deed. Further, though plaintiff has
contended as 1% defendant is in such financial constraints, to execute Ex.A3 sale
deed, on the date of execution of Ex.A4 release deed, as admitted by the plaintiff, her
father himself has obtained money from the DW.2 Irulayee and to honour the same
only, Ex.A3 sale deed is came to be executed. Therefore, it could not be concluded
that the 1* defendant is not in a position to pay the consideration under Ex.A4 release
deed. As the consequence of the same, this court is of the view that the plaintiff has
failed to discharge the initial burden lies upon her, in proving the void nature of
Ex.A4 release deed and as a consequence of the same this court is of the view that
Ex.A4 release deed has been consciously executed by the plaintiff and deceased 3™
defendant for the valid consideration as recorded in the same.

Vii) As the Ex.A4 sale deed is held as a document executed consciously by the
plaintiff and 3™ defendant after knowing well about the contents of it, but the suit
filed after a lapse of three years from the date of execution of Ex.A4 release deed
must be held as barred by law of limitation. In this regard, Hon’ble Supreme court in

the above stated Rattan Singh vs Nirmal Gill case, on considering the plea of fraud
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and benefit of limitation, saved under section 17 of Limitation Act held as follows -
"78. Therefore, for invoking Section 17 of the 1963 Act, two ingredients have
to be pleaded and duly proved. One is existence of a fraud and the other is discovery

of such fraud. In the present case, since the plaintiff failed to establish the existence

of fraud, there is_no occasion for its discovery. Thus, the plaintiff cannot be extended
the benefit under the said provision"

As per the above dictum of Hon’ble Supreme Court if the plea of fraud is
sustained, then only the plaintiff would get the benefit of sec.17 of Limitation Act to
institute the suit from the date of knowledge of the alleged fraud. But in this case the
plea of fraud and misrepresentation raised by the plaintiff is falsified by her own
document. Hence, when the plea of fraud is not substantiated the cause of action to
file the suit must be held as arose on the date of execution of Ex.A4 release deed
dated 09.07.2009 itself, but the suit has been filed on 26.11.2013 only. Hence, this
court is of the view that the suit filed by the plaintiff is barred by law of limitation.

Viii) Furthermore, when the void nature of Ex.A4 release deed is not proved by
the plaintiff the suit for partition filed by the plaintiff without seeking the relief of
cancellation of Ex.A4 release deed must also be held as not maintainable. Hence this
court comes to the conclusion that the Ex.A4 release deed is a valid document and the
plaintiff and 3™ defendant have relinquished their right over the suit property for valid
consideration.

ix) Even if it is assumed as the Ex.A4 release deed does not bear consideration,
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on the admitted case of plaintiff, as construed from recitals of Ex.A6 cancellation
deed the Ex.A4 release deed has been executed on the consensus that the
consideration would be paid in a future date. Therefore, irrespective of payment of
consideration, the transfer of ownership is taken place on the date of execution of
Ex.A4 release deed itself. In this regard Hon’ble Supreme Court in Vidhyadhar vs.
Manikrao (AIR 1999 SC 1441) held as follows-

“ 40. The judgment of the High Court on this point is also erroneous for the
reason that it totally ignored the provisions contained in Section 55(4)(b) of the
Transfer of Property Act which are set out below:

55. In the absence of a contract to the contrary the buyer and seller of immovable
property respectively are subject to the liabilities, and have the rights, mentioned in
the rules next following, or such of them as are applicable to the property sold:

(1) ...

(2) ...

3) ...

(4) The seller is entitled-

a)...

(b) Where the ownership of the property has passed to the buyer before payment of
the whole of the purchase-money, to a charge upon the property in the hands of the
buyer, any transferee without consideration or any transferee with notice of non-

payment, for the amount of the purchase-money, or any part thereof remaining
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unpaid, and for interest on such amount or part from the date on which possession has
been delivered. (5) ...

©) ...

41. Clause (b) extracted above provides that where the ownership of the property is
transferred to the buyer before payment of the whole of the sale price, the vendor is
entitled to a charge on that property for the amount of the sale price as also for
interest thereon from the date of delivery of possession. Originally, there was no
provision with regard to the date from which interest would be payable on the amount
of unpaid purchase money. The Special Committee which suggested an amendment
in this Section gave the following reason:

This clause is also silent as to the date from which the interest on the unpaid purchase
money should run. It seems fair that it should run from the date when the buyer is put
1n possession.

42. It was on the recommendation of the Special Committee that the words "from the
date on which possession has been delivered" were inserted into this clause
by Section 17 of the Transfer of Property (Amendment) Act, 1929 (XX of 1929).

43. This clause obviously applies to a situation where the ownership in the property
has passed to the buyer before the whole of the purchase money was paid to the seller
or the vendor. What is contained in this clause is based on the English Doctrine of
Equitable Lien as propounded by Baron Rolfe in Goode and Anr. v. Burton (1847) 74

RR 633 : 1 Ex. 189. This clause confers statutory recognition on the English Doctrine
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of Equitable Lien. As pointed out by the Privy Council in Webb and Anr. v.
Macpherson 30 Indian Appeals 238, the statutory charge under this paragraph is
inflexible. The charge does not entitle the seller to retain possession of the property as
against the buyer but it positively gives him a right to enforce the charge by suit.”

If this case is viewed as per the above dictum of Hon’ble Supreme Court,
though normally a transfer of property should be for a price, when in this case as per
the own document of plaintiff, the consideration is agreed to be paid in a future date
at the maximum she could have sued the 1% defendant for the recovery of agreed
consideration only and she could not totally ignore the Ex.A4 release deed, as the
same is a void one.

x) In view of the above discussion this court comes to the conclusion that the
plaintiff and the 3™ defendant have executed the Ex.A4 release deed after knowing its
contents and receipt of consideration of Rs.12,00,000/- recorded in it and as a
consequence of the same, the suit filed by the plaintiff after a lapse of three years
from the date of document is barred by law of limitation and for want of the relief of
cancellation of Ex.A4 release deed, the suit filed by the plaintiff is not maintainable
and as a consequence of the same she is not entitled to the relief of partition and
mesne profit. As a corollary of the same this court is of the view that the findings of
the learned trial court requires no interference in this appeal. Accordingly these issues

are answered.
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11. Point No.4:

In view of the findings arrived to the preceding points, this court is of the view
that this appeal is not an allowable one. Accordingly this point is answered.

In the result, this appeal is dismissed with cost, confirming the impugned
judgment of learned Sub Court, Thirumangalam passed in O.S.N0.914/2017 on
15.06.2024.

Dictated to the stenographer, transcribed and typed by her in computer,

corrected and pronounced by me in open court on this the 7" day of August, 2026.

Digitally signed by

UDHAYAVELAVAN

Date: 2026.07.23
17:20:00 +0530

M
UDHAYAVELAVAN

IV Additional District Judge,
Madurai.

Digitally signed by
M
UDHAYAVELAVAN UDHAYAVELAVAN

List of additional Witnesses and Exhibits : NIL P7005 00850

IV Additional District Judge,
Madurai.

Copy to:

The learned Sub Court, Thirumangalam.



	For the sake of convenience, both the parties herein will be referred as to their litigative status before the learned trial court.

		2026-07-23T17:20:00+0530
	M UDHAYAVELAVAN


		2026-07-23T17:20:05+0530
	M UDHAYAVELAVAN




