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To examine this contention it will be relevant to note
some of the important case laws on the subject. The
Apex court in Sampelly Satyanarayana Rao v. Indian
Renewable Energy Development Agency
Limited (2016) 10 SCC 458, has dealt with a case where
the post-dated cheque was described as 'security'
towards the repayment of instalment of already
disbursed loan amount. In that case, it was held that the
dishonour of the said cheque would result in attracting
the offence under Section 138 of NI Act. It was held
therein that the crucial point is whether cheque
represents the discharge of existing enforceable debt or
liability or whether it represents the advance payment
without there being any subsisting liability and that
once loan amount was disbursed and as per the
agreement, instalments had fallen due on the date of
issuance of cheque, the dishonor of such cheque will
attract offence under Section 138 of NI Act and such
issuance of cheque undoubtedly represents outstanding
liability. Some of the important case laws on the point
has been extensively surveyed in the said judgment and
it will be profitable to refer paragraph Nos.10 to 19 of
the Sampelly Satyanarayana Rao's case (Supra)

9. We have given due consideration to the submission
advanced on behalf of the appellant as well as the
observations of this Court in Indus Airways (P)
Ltd.v.Magnum Aviation (P) Ltd., (2014) 12 SCC 539 :
(2014) 5 SCC (Civ) 138 : (2014) 6 SCC (Cri) 845 with
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https://indiankanoon.org/doc/59606615/
https://indiankanoon.org/doc/1823824/
https://indiankanoon.org/doc/1823824/
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reference to the explanation to Section 138 of the Act
and the expression "for discharge of any debt or other
liability" occurring in Section 138 of the Act. We are of
the view that the question whether a post-dated cheque
is for "discharge of debt or liability"

depends on the nature of the transaction. If on the date
of the cheque, liability or debt exists or the amount has
become legally recoverable the section is attracted and
not otherwise.
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