IN THE COURT OF DISTRICT MUNSIF UTHANGARAI
KRISHNAGIRI DISTRICT

Present : Thiru. G. Amar Anand, B.A.LL.B (Hons), LL.M.
District Munsif, Uthangarai

On this Saturday, the 3rd day of February 2024

I.A.No. 08 of 2023 in O.S.No. 59 of 2016
TNKI13-000551-2016
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This interlocutory application came up before this Court on 19.12.2023 for
final hearing in the presence of advocate Thiru. K. Murugan, the learned counsel for
the petitioners and advocate Thiru. S. Moorthi, the learned counsel for the
respondents and upon hearing both sides and on perusal of records and having stood

over for consideration till date, this Court delivers the following:
ORDER

The application has been filed under Order VI Rule 17 of the Code of Civil

Procedure, 1908 for amendment of the plaint.
The averments of the petitioners in brief:
1. The petitioners herein are the plaintiffs in the suit and aver that the suit stands

posted for plaintiff side evidence. The petitioners aver that the ‘A’ scheduled property
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was settled in favour of the petitioner on 29.09.1992 by the grand father of the 2™
petitioner for the share entitled to the father of the petitioner and the petitioners are in
possession of the ‘A’ scheduled property. The petitioners aver that in the settlement
deed, a 1/3 share in the oil engine present at the time of the settlement was recorded
and aver that in the 5™ paragraph of the plaint the sale of the oil engine used in
common about 10 years ago and the purchase of electric motor for irrigation out of
sale proceeds have been clearly stated in the plaint. The petitioners aver that the
petitioners have been irrigating the ‘A’ scheduled property by the water drawn using
the electric motor, however, in the ‘A’ schedule of the suit properties, it is mentioned
as 6HP oil engine and it is an inadvertent mistake caused while typing by referring to
the settlement deed. The petitioners aver that there is no oil engine in the well in
S.No. 47/2D1 and there is only an electric motor. The petitioners aver that the 1*
defendant had executed a settlement deed dated 01.1.2004 in favour of the 2™
defendant transferring only 2/3 share in the well and SHP electric motor with
electricity connection and it is deposit sum in SC.No. 34. Subsequently, the 1*
defendant also made a rectification deed altering the service number as SC.No. 145
with the same share of 2/3 and registered it as Doc.No. 4127/2016. The petitioners
aver that in both of the aforesaid documents only 2/3 share, i.e. excluding the 1/3
share of the petitioners, are only been transferred to the 2" defendant. Hence, the
mentioning of oil engine in the ‘A’ schedule is only a typographical error caused due
to inadvertence and it is necessary to amend the plaint for effective and conclusive

determination of the dispute and the petitioner prays for allowing this application.
The averments of the respondents in brief:

2. The respondents admit that the suit stands posted for plaintiff’s side evidence
and that the petitioners instituted suit claiming on basis of the settlement deed dated
29.09.1990 and it is false to state that the petitioners have averred sale of the oil

engine and purchase of electric motor out of the sale proceeds and the respondents
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deny the rest of the averments as false. The respondents aver that the 1 defendant
transferred 2/3 right in S.No. 47/2D1 with electric motor and electricity connection
with service No. 34 by settlement deed dated 01.11.2004 registered as Doc.No.
2209/2004. The respondents aver that the rectification deed dated 02.12.2016
registered as Doc.No. 417/2016 was also executed correcting the service number as
144 from incorrect service No. 34. The respondents aver that the 1* defendant agreed
to sell the 1/3 right in the well in S.No. 47/2D1 along with SHP electric motor and its
electrical service No. 145 to the 2™ defendant for valid consideration by sale deed
with Doc.No. 20/B4/2016. Hence, the 2™ defendant obtained full right over the SHP
electric motor along with its electricity connection service No. 145. The respondents
aver that the petitioners have no right over the electric motor and its electricity
connection number and the petitioner did not also testify that the petitioners have 1/3
right over the SHP electric motor in S.No. 47/2D1 in the proof affidavit filed for
examination-in-chief and that the petitioner has admitted in her cross-examination
dated 24.07.2023 that the 1* defendant has alienated 3 acres, 2/3 share in the well
along with electric motor to the 2" defendant. The respondents aver that the
petitioners have, nowhere in their plaint, averred that the petitioners have 1/3 share in
the electric connection with service No. 145 and the petitioners are attempting to
create a new cause of action and trying to usurp the electric motor and its connection
from the respondents, and hence, the respondents seek for dismissal of the

application.
Point for consideration:

3. Whether this application is liable to be allowed?
Evidence:

4. Neither of the parties to this application has adduced any oral or documentary

evidence.
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Discussion:

5. This Court, having considered the arguments advanced on both sides and
thoroughly examined the pertinent case records, proceeds to delineate its findings by
the following discussion. This suit has been instituted for perpetual injunction
restraining the respondents from obstructing the petitioners from drawing water in the
common well in the ‘A’ scheduled property and for perpetual injunction restraining
the respondents from obstructing the petitioners in using the common pathway in the
‘B’ scheduled property to access the ‘A’ scheduled property. This application has been
filed by the plaintiffs seeking amendment in the plaint. The plaintiffs seek to amend
the ‘A’ schedule of the suit properties to remove 6HP oil engine and to include SHP
electric motor with electricity connection in service No. 145 and its deposit sum. The
petitioners have assigned reasons that the schedule was typed on basis of the
settlement deed dated 29.09.1992 and it has been inadvertently typed as oil engine. A
comparison of the schedule ‘A’ of the suit properties with the schedule of the
settlement deed dated 29.01.1992 show that the ‘A’ schedule of the suit properties is
nothing but an exact copy of the schedule in the settlement deed without even any
attention to the expressions such as “.erewd@ swrigddswmw LTSFwLiil' G e1er
FaunSerg@almpg aupih...” in the suit schedule and its implication or reference in
the suit. It is clear that Exhibit A1, in its schedule, shows presence of 6HP oil engine
and 1/3 right and the same has been exactly copied into the ‘A’ schedule of the plaint.
The petitioners have averred that they have mentioned about the sale of the oil engine
in the averments in the plaint and also about the purchase of the electric motor. A
perusal of the 5™ paragraph of the plaint would show that the petitioners have
mentioned about it in their plaint. For better appreciation, the relevant portion of the

averments in the plaint is extracted herein under:

‘L UPEG " YL L cuenewt OFTEFewert ClLIThSSH UTHE @S ST6sT LISFILD
eT(Lp® LBy OFuig ClsThsgerar I-1b TG eun® GopLig LSFISH e Hewn @eTPled
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2 airer 3/1 LBIEG LUTEPWFEBenest CLITBSSHILD FTeT LSHILD TP W FHTewsHed GopLitg
Ferppled uiled e1@hEheT Q)BHSFTV Yulled eT@h@hesfled 3/1 LBIG LTEHWUSHMS
GO @ Clung eumuissted aulf) LTEPwd Y weneusanar GnBLINL (B LomeLped
2 flevwn 2.ewr(® et GOILULILC®R 1p® uBey CFuig OCsT®SSHIeGTaTTI. FioTF 10
9Y,THF@5SG (et Clungiains Q) brs 2ulled 61eh@Ehesr alPpm OLITg HesTPmI% @
et G mg QurpgsLiul @ wWer Cum’ L mi epevld Sesstenty 61(RSSH aIeuUFTWLD
Oeuig aumPeipey...”

6. It is further contention of the petitioners that the 1* defendant executed a
settlement deed and a rectification deed with respect to only 2/3 share in the electric
motor. The same has been admitted by the respondents in their detailed counter as
follows:

“..oarenLn FEIGH Wirblgefled I-16 L@ eur® 2-16 L9TPeuTSHsGH SL_pBs 01.11.2004
Cagluiled smeur FiGeu erewsr 47/2D1 Lj@henF 1L 0.03.0 @S0 2 arter Fewippled 2/3
umi@GLb. et Gom L g 1hlesr @)ewentLisy 616wt 34-60 OlLimgailed 2/3 LIBI@GLD ST6sT LSS T
eTewT 2209/2004 Lig I-15 90BN urDEG Srew LSHILD eI(pPECSTRHSSTI. FMeT LISH T
eTewr 2209/2004-60 LT @)enewTLiL) 6TewsT 145 GIRILSD @ LDHVTsH FaUMISTH 34 6168
TupSLILIL 1Y BESS.  <ps  Uepuleer H@ssd Oesuiw  02.12.2016 GsHuied
Leop @ oS0 LISHT eTesst 4127/2016 e1as1 LIWPB (HSH YUewT 6TewT 61(LYF) LIG e
Qeuiwiu’ L g)...”

7. However, it is further case of the respondents that the 1% defendant also sold
1/3 right in the electric motor and its connection for a sum of Rs. 13,500/- to the 2™
defendant and the 2™ defendant is entitled absolutely to the electric motor and its
connection. For better appreciation, the relevant portion of the counter is extracted

herein under:

“LSLBS 21.09.2016 CaPuled 6119 L1119 (F@QLILIL 1) Sumio FFCeu eresst 47/2D1
LeheoF 61&5L_1 0.03.0 Biewau 0.07 GlaerL g0 2 eitar Sewiny opmid SHP 18esr Gom’ L my
RTIWVGT Fiaied eTewr 145 e1ast Q)(BESSHeV I-10 LNTHuTHSEG LUTSSWLILIL L 1/3 1LisIGE
urg@wgens eh. 13,500/-&@ 2-10 LNTDeun@ @ aflpueane OFuig %Heoaws 6% mensenw
QupmsQsres® WeatGwr' L 1j ofeHengw LFEHT  etewr  20/B4/2016  eT6sT
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TP PF0FTRSGIeTaTTT. 9 FesTLIL 2-1D LNTFeund) FiGeu 616wt 47/2D1-60 2_6iTaT Hewrn pled
2 atar SHP 10lest Guoml’ g Frafed erewr [45-6T (LpLp LIMSHWUPLD (STT LSS T 6TesT
2209/2004 wpmid LNenpP(BSS0 LSH T 6Tewst 4127/2016 Li1g 2/3 LmiGLd OleTGom Ly
NEFeogw LS erewst 20/B4/2016 Ly 1/3 LUBIGLD b OISO (LpLp LBIGLY) 2-LD
rPeun@s@ urg@uwiiul’L gngd. OCuplleraier afsd  2-16  rFeunBss
LTSSt L 1O&ST @)ewenTLiL] e1esT [45-60 2 airar Lolest SHP Lolesr Gom’ L mfled eur®s s,
TGS LoMeT LTSHwLpLd o flewioujd @aene. ysaried aUmd FHsSLILTEH Casmil
B850 Glawigiater e FwaysolsremsuL e serapLily OFuig o FFSTail Ll
Gouestiy w QeImI@GLD... "

8. It is the same stand taken by the respondents in their written statement, of

which, the relevant portion is extracted herein under:

“... UTHSGT S8 LIGB T 61687 102/97-60 &6wT(HaTareumm) Saeu I-1d @)er ClFngBm @
Ourg Sewipdled Q@ bBs 1/3 LBIEG Seovestong Hpulled ereigdler epevtd eT(HSSI
QFavouemns LTS TS 6T eTalalensulad Sl ClFuivaledeme. Sralm ClFTSH 60 2 arer
FespPley 2-16 Lg@eurnd et Goml’i mi epevld FeTH@ LUMSHWLILIL L 2/3 LEIG
Fewiewly 1(HS& fleugmuis CFuig eumBmrd. Cumg Hewipmlew -6 LITHUTHSS
@BpEps 1/3 uEl@ Wer Gurl L ri uTs@wgens sL_pg 21.09.2016 CxHulled Fewgwi
ugS®g  erewt  4129/2016 g -0 Peunrs  2-10  IHeurHE@  Fewgwid
OFuIg 0 TR SSeTaTTH. F6sTTeD O)LITE FeTHPled 2 aTar LOl6wT (Q)enewTLiL] 616w 145 Lygm
ung@uiaptd 2-16 LNHeun@E@ L HCw o ererg. Gung HDewpmled o ater Loler
CurlLmfled eun@ser sewenii QewmEs o2 flewd GCarpeusp@  61hS S LD TS
LTSS uwpLd o fenioud @evenev..."

9. Hence, it is clear from the pleadings that the dispute is with regard to the rights
of the petitioners and the 2™ respondent to the electric motor and its connection. The
real dispute between the parties arose when the petitioners claimed 1/3 right in the
electric motor and its connection and when the 2™ respondent refused it. Hence, it is
clear that the main dispute in the suit, as seen from the pleadings, is with respect to
the rights of the petitioners in the electric motor and its connection. Thus, the

amendment to the plaint sought by the petitioner to replace the oil engine with
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electric motor with its connection shall only make the claim clearer and this Court is
of considered view that the amendment would only facilitate this Court in reaching
effective and conclusive determination of the real dispute between the parties.
However, it is the further objection of the respondents that the 2™ petitioner has
admitted to the case of the defendants in her cross-examination. A perusal of the
cross-examination of the 2" petitioner, who has been examined as PW1, shows that
PW1 has admitted only as to the 2/3 share and not with respect to 1/3 share which the
petitioners are claiming. The petitioner in her entire cross-examination has refuted the
case of the defendants that the 2™ respondent absolutely owns the electric motor and
its electricity connection. Hence, this Court is of view that the amendment does not
amount to withdrawal of any admission but only elucidate the dispute more clearly.
As discussed earlier, the mentioning of oil engine in the ‘A’ schedule of the suit
properties is only a result of poor drafting of the plaint. The averments in the plaint
show that the petitioners are claiming 1/3 share in the well and right to draw water by
using electric motor and 1/3 right in its electricity connection and the averments in
the written statement counter the same. Hence, this Court is of considered view that
the amendment to the ‘A’ schedule of the plaint will not prejudice the respondents in
anyway and that the amendment sought would not be a withdrawal of admission and
the amendment is necessary for effective determination of disputes between the
parties. However, this amendment is preferred only after the commencement of the
trial and this only shows that the petitioners are prosecuting the suit without any due
diligence and proper care. Though, no amendments should be allowed after
commencement of the trial, this Court is of considered with that the amendment
sought by the petitioner will only aid this Court in ascertaining the real disputes
between the parties and for proper adjudication and facilitating conclusive
determination of the disputes. Hence, this Court is inclined to allow this application

on cost to usher due diligence.
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Result:

10. As a result, this application is allowed on condition of payment of cost of Rs.
3,000/~ by the petitioners to the respondents on or before 09.02.2024. For
compliance call on 09.02.2024.

This order was dictated to the steno-typist and transcribed by her on computer and

after rectification of mistakes, pronounced by me in open court on this 3rd day of

February 2024.

District Munsif
G AMAR i ©
ANAND s

District Munsif
Uthangarai

Annexure
Petitioner side evidence
Petitioner side Witnesses: Nil
Petitioner side Exhibits: Nil

Respondent side evidence
Respondent side Witnesses: Nil
Respondent side Exhibits: Nil

Court Documents: Nil

District Munsif
G AMAR il »©
ANAND Reisedosed™
17:25:38 +0530

District Munsif
Uthangarai
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