IN THE COURT OF DISTRICT MUNSIF UTHANGARAI
KRISHNAGIRI DISTRICT

Present : Thiru. G. Amar Anand, B.A.LL.B (Hons), LL.M.
District Munsif, Uthangarai

On this Monday, the 29th day of January 2024

I.A.No. 04 of 2023 in O.S.No. 70 of 2022
TNKI13-000084-2022

Manokaran ...Petitioner / Plaintiff
/versus/
Perumal ...Respondent / Defendant

This interlocutory application came up before this Court on 30.11.2023 for
final hearing in the presence of advocate Thiru. K. Vadivel, the learned counsel for
the petitioner and the notice to the respondent was dispensed with and upon hearing
petitioner side and on perusal of records and having stood over for consideration till

date, this Court delivers the following:
ORDER

The application has been filed under Order XVI Rule 1 of the Code of Civil

Procedure, 1908 for examine the witness on the side of the plaintiff.
The averments of the petitioner in brief:

1. The petitioner herein is the plaintiff in the suit filed for perpetual injunction
against the respondent / defendant and avers that the suit property in S.No. 14/2A was
entitled to the petitioner by way of document dated 27.06.1986 with Doc.No.
850/1986 and avers that the petitioner has orally given the same to his son. The
petitioner avers that since the original document was not in the name of the petitioner,
the petitioner was unable to register the same and hence, it is necessary to examine

Perumal S/o Perumal Gounder as a witness on the side of the plaintiff.
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2. The notice to the respondent was dispensed with since the respondent remained

absent in the suit.
Point for consideration:

3. Whether this application is liable to be allowed?
Evidence:

4. Neither of the parties to this application has adduced any oral or documentary

evidence.
Discussion:

5. This Court, having considered the arguments advanced and thoroughly
examined the pertinent case records, proceeds to delineate its findings by the
following discussion. This suit has been instituted for declaration of title of the
petitioner in ‘B’ scheduled property and for perpetual injunction restraining the
defendant from interfering with the ‘B’ scheduled property and for perpetual
injunction restraining the respondent from interfering with possession of the ‘A’
scheduled property. The plaintiff has filed this application to examine one Perumal S/
o Perumal Gounder as plaintiff side witness. The reasons assigned by the petitioner is
that the petitioner has orally given the property in S.No. 14/2A to his son and it is
necessary to examine the said Perumal. A perusal of the case records would show that
the said Perumal is none other than the person who is arrayed as the defendant in the
suit. Hence, clarification was sought with the learned counsel for the petitioner
regarding the person sought to the examined and the learned counsel explained that
the plaintiff seeks to examine the defendant himself as a plaintiff witness. The
defendant is the sole defendant against whom the relief of declaration of title and
perpetual injunction is sought. This Court is unable to conceive how the defendant,

who is not a performa defendant and a defendant against whom all the reliefs are
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sought can be examined as a witness on the side of the plaintiff. For better
appreciation, the averments in the affidavit is extracted herein under:

“..1. preT ey ailed ST/ e 9, Geuet. GopLig aups&Henet LrFesTd 5
GTIHINS BIBST S 2 MISHFSL L et LfsTID Gsrfluyd 1850 GClFuigieTarty.
CupLiy apsde Q&n eTerdy srLilled 1l & alFTgenentasrs eumuism Gum it (b
payeaiuiled @GS oGS DSI.

2. @QBBulled apsE Sreur CFTgg SL_Bs 27.06.1986 LILQSGEG 2eU6HT 6TGHI.
850/1986 L195@ LTHeurs YGw erewsk@G LTSPwri' L FiGeu eresy. 14/24 o erer
yarQFu Qeam&L 4.0-5.00, Giewar0.15 CsresrL_ BlwsF e 6Teld Lo OLIWBS S,
aumiepevlnrs CsTRSSHaNL GL et gyetTed 6Terrg) OlLIwMed 9Fed Y eURTL) ()OS
srgessis@esired  Cupsesi. FiGes ererencwr LFHey Olewiwmme OCumuiall’ L g).
Q@&GVESH FTUT QPSS FT65® OFUIGeTaTsTed @Q)HIGDSH FTU AW yelss
Qupomer $/CLt. CLI(BLOTGTSGYGRHTL [ GTGTLICUGHT HGSILD BB LOGIDSHGD eLpeULd Lilg
OrZH s alFTfss Couentiy wig HeuFWLDTHDS).

eiaiGou Ferd Camil L ni eugser swe GlFuig GLopLIg STITEISE®T
9eFfFs GpLLy apEHed eleld L] Y euenTsisemar FIL Fwiwrs GopLig
puflevet seid BEEPIPET euruiewns Ly 6CFRISF JAwipdgl CiFTNSGLOLIY
weIsTIi / uTh $&GBs 2 Foey Fuiw Ceuewrigwsg WOSeLD UG WLDTSa LD
Blwmurseyd Q) mEFng...”

6. The petitioner has produced certified copy of sale deed dated 27.06.1989
registered as Doc.No. 850/1986. A perusal of the same shows that it is a sale deed
executed by one Kamalesh in favour of the defendant with respect to the property in
S.No. 14/2. Hence, this Court is of considered view that the plaintiff cannot compel
the sole defendant, against whom the reliefs are claim, to appear and testify on behalf
of the plaintiff. Such an event would be that the defendant, who was set ex parte,
would be compelled to testify in a case which is instituted against himself. Such
would be against the interest and principles of justice. Hence, the prayer sought by

the petitioner.
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Result:
7. As a result, this application is dismissed. No cost.

This order was dictated to the steno-typist and transcribed by her on computer and
after rectification of mistakes, pronounced by me in open court on this 29th day of

January 2024.

D?st'rict Mgnsif
G AMAR R ™
ANAND st

District Munsif
Uthangarai

Annexure
Petitioner side evidence
Petitioner side Witnesses: Nil
Petitioner side Exhibits: Nil

Respondent side evidence
Respondent side Witnesses: Nil
Respondent side Exhibits: Nil

Court Documents: Nil
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