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“21. The upshot of this discussion is that an appeal is intrinsically a
continuation of the suit and thus, even if an appeal against an order or
decree of the Trial Court is dismissed on any preliminary or technical
ground, such as limitation or non-prosecution, rather than the merits
of the case, it still gives rise to a fresh starting point for the limitation
period for execution of such order or decree. The original decree of the
Trial Court cannot be deemed as “final” as long as the appeal against
the same remains pending. Thus, the order of dismissal of the appeal
finally disposes of the matter and confirms the decree of the Trial

Court, even if such dismissal is for reason of non-prosecution.

22. The order dated 25.11.2004, which dismissed the appeal in default,
was thus a “final order” as it finally confirmed the decree of the Trial
Court and disposed of the appeal. Therefore, the limitation period for
execution of the decree dated 03.12.1999 accrued on the date of
dismissal of the appeal i.e. 25.11.2004 and the execution application
filed on 04.12.2015 was within time, if we compute the period of 12
years from 25.11.2004.

23. Courts should avoid adopting a hypertechnical approach in
matters of limitation. A layperson, unfamiliar with the letter of law,
may mistakenly believe that execution proceedings can only commence
once an appeal against the decree has been finally disposed of. Even
lawyers under a bonafide belief, may advise their clients to initiate
execution proceedings only after final disposal of all appellate
proceedings. In such circumstances, courts are expected to adopt a
more liberal and pragmatic stance, ensuring that substantive rights are
not defeated by rigid adherence to procedural rules, thereby striking a

fair balance between justice and procedure.”
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