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IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE, DHARMAPURI

Present: Tmt.U.Monica,M.L.,
Additional District Judge,
Dharmapuri.

Friday, this the 31* day of January 2025

Original Suit No.174/2022
(CNR No.TNDP010020982022)

Murugan ... Plaintiff
/ versus /
1.Dhanapal
2.Raja ... Defendants

This case came before me on 23.01.2025 for final hearing in the presence of
Mr.A.Sivaraju, Advocate for plaintiff, Mr.J.Kumaresan and Mr.K.Hariharan
Advocates for first defendant and second defendant called absent and, set exparte.
upon hearing both side arguments, on scrutiny of written arguments of first
defendant, upon perusing the records and having stood over till this day for

consideration, this court delivers the following:

JUDGMENT

This suit is filed for the relief of partition, permanent Injunction and costs.

2. The averments in the plaint in brief is as follows:

1) Periakkal, Perannan, Mani, plaintiff and defendants were born to Manickam
and Muthu. The above said Mainckam died 46 years ago leaving behind ancestral

properties bearing survey no.559/1 in Naduhalli village. Periakkal got married 43
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years ago, she was given necessary sridhana during her marriage and she is living
with her husband, Periannan got married 40 years ago, Mani got married 39 years
ago and they are living separately. In respect of the ancestral properties, oral partition
was effected in the year 1993, later same was registered by way of registered partition
deed dated 02.07.1996. As the plaintiff and defendants were of tender age, they all
lived together with their mother Muthu, they jointly cultivated betel leaves, sugar
cane and also reared cows, sold milk and out of the income they have purchased suit
properties in the name of plaintiff and first defendant by way of sale deed dated
28.09.1996. As the second defendant was minor at that time, his name not included
and the properties were treated as joint family properties, tiled houses and cow shed
were constructed in it. The well in the suit properties was deepened and its
connection was changed from 3HP to SHP. After the marriage of plaintiff and
defendants, they are all residing separately. However, they are cultivating the suit
properties jointly. Their mother Muthu died in the year 2021. The first defendant is
not rendering proper account of the income from the suit properties and there is no
cordial relationship between them, in spite of the repeated demands of the partition,
the defendants did not choose to partition the suit properties, and he is attempting to
make construction in the suit properties. Hence the plaintiff has filed this suit for
permanent injunction restraining the defendants from alienating the suit properties,
for permanent injunction restraining the defendants from making any construction in

the suit properties.
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3. The averments in written statement filed by the defendants in brief

are as follows:

1) The oral partition has been effected 20 years ago, plaintiff is in possession
and enjoyment of his share by cultivating betel leaves, sugarcane, groundnut and the
first defendant is cultivating fodder crops and rearing cows. The plaintiff already filed
0.S.No.125/2011 on the file of Sub Court, Dharmapuri for the relief of partition
through his wife and the same was dismissed. The plaintiff is not entitled to file this
suit on same cause of action for the same relief. The first defendant is constructing a
house in his share in the suit properties by obtaining permission under the Prime
Minister India housing scheme. As the plaintiff did not get interim injunction in the
suit, he gave complaint to Mathikonpalayam Police Station from preventing first
defendant from constructing the house. The Police upon enquiry warned plaintiff.
Thereafter the plaintiff threatened the defendants through katta panchayatars. As the
first defendant is a heart patient, only to threaten him and to grab the suit properties
the plaintiff is doing everything. The second defendant was already allotted separate
properties and he is supporting the plaintiff case. On 22.08.2022, plaintiff, second
defendant, Thangavel, Sakthivel and Madhu attempted to beat mason, yet the police
did not take any action upon complaint given by the first defendant. The cow shed,
tiled house and new house under construction belong to first defendant and plaintiff
has not right over it. As the value of the properties increased, the plaintiff requested

the first defendant to exchange the properties. However the first defendant denied it.
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Hence, the plaintiff in order to prevent first defendant from constructing house, filed
this suit. The suit properties have been partitioned 22 years ago. The plaintiff has
purchased separate lands. The second defendant is enjoying lands allotted to him
near Mukanoor Aathimoolasamy Temple. There is no cause of action for the suit.
The suit is liable to be dismissed.

4. Based on the pleadings, the following issues were framed.

1) Whether the plaintiff is entitled to partition as sought for?

2) Whether the plaintiff is entitled for the relief of permanent injunction restraining
defendants from creating any alienation in the suit property?

3)Whether the plaintiff is entitled to permanent injunction restraining defendants
from making any constructions in the suit property?

4) To what other relief, the plaintiff is entitled to ?

5. During the trial before this court, on plaintiff side, plaintiff was examined as
PW.1, through him, Ex.A1 to Ex.A5 were marked. Mr.Manickam was examined as
PW.2, Mr.Natarajan was examined as PW.3 and Ex.B1 was marked through him. On
the defendants side, first defendant was examined as DW.1 and through him Ex.B2
to Ex.B14 were marked, Mr.Maadhu was examined as DW.2, Mr.Shankar was
examined as DW.3, Mr.Manimegan was examined as DW.4 and no documents were
marked through them.

6. Issue No.1 :

6.1) It is the case of the plaintiff that suit properties were purchased out of
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income derived from joint family properties belonging to plaintiff and defendants in
name of plaintiff and first defendant by way of Sale deed dated:28.9.1986, they are
in joint possession and enjoyment of suit properties, plaintiff, defendants are each
entitled to 1/3 share. The defendants are not partitioning properties, also making
constructions in suit properties. Hence plaintiff has filed this suit for partition, for
permanent injunction restraining defendants from creating any alienation over suit
properties, for permanent injunction restraining defendants from making any
constructions over suit properties and for costs.

6.2) The first defendant resisted suit by contending that oral partition has been
already effected before 22 years, parties are in possession, enjoyment of their
respective share, plaintiff has suppressed filing of O.S.125/2011 on the file of Sub
Court, Dharmapuri for partition, so plaintiff is not entitled to partition.

6.3) The second defendant has chosen to remain exparte in this suit.

6.4) Admitted facts in this case is that Periyakkal, Periyannan, Madhu, Mani,
plaintiff, defendants are children of Manickkam and Muthu. It is also admitted that
joint family properties have been partitioned by way of registered partition deed
dated:2.7.1996. Both parties admit that sale deed dated:28.9.1996 in respect of suit
properties is in name of plaintiff and first defendant. The nature of suit properties has
to be first determined in this case.

6.5) The learned plaintiff counsel argued that suit properties were purchased

out of income derived from joint family properties, hence suit properties are also joint
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family properties. It is important to point out that although plaintiff alleges that out
of income derived from joint family properties, suit properties were purchased, he has
not sought for partition in respect of other joint family properties. He has not filed
any documentary evidence to prove income derived from joint family properties.
Further plaintiff’s wife has filed O.S.125/2011 on the file of Sub court, Dharmapuri
seeking partition in respect of suit properties alleging that suit properties were
purchased jointly by plaintiff and first defendant in this suit. The plaintiff has not
disclosed about said suit in this case. The learned plaintiff counsel argued that
plaintiff’s wife has no right to file suit seeking partition, so averments in
0.S.125/2011, will not bind plaintiff. The plaintiff at the time of cross examination

deposed as follows:

TSI o]l 6TeThhTdh LTHLD GHhl (h SUpLoL ]l FriL BHILoevT g Hhled
apshd GurL L ri eTeipred Filgrei. prear Geuallpri g6 GHHBHTO GTATHI
maTall  TaTHSTS  apshd Curi L mi  eTaipred  FiflHmet. BT 6T
Qauaflpri 1960 Gaaimr Geuafl Gauizp Curgkr omig Spr h  Caremevuilsd
FHLUL L STe0 mISlHbHl @l bl &l GL e esreipred Fifluiedev.  eTedm
anatall GUTL (heTer aIpshd OFTHSHID @b alpshd OFTHSHID PaiGp
sresi etaipred Filgrei. 01.04.20/16 oewimi geta® 125/11 eTadip aUpsHT) 6TesT
wenetal  Curi't.  aIpshd AUPGHHIDGH P RITHTHHT eI (@hLIIg UIT ]
QL L3 eTadipred FlHmevt.

It 1s made out from his cross examination that his wife filed OS.125/2011 on

his behalf in respect of suit properties, said suit was dismissed for default. Hence it is
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obvious that his wife has filed suit on his behalf, only as per his instructions, so
plaintiff had knowledge about filing of O.S.125/2011 and averments in that suit.
Therefore, averments in above suit, binds plaintiff. In O.S. 125/2011, the plaintiff’s
wife admitted that suit properties belong to plaintiff and first defendant jointly alone.
In that suit, it is not plaintiff case, that second defendant has right over suit properties
and it is plaintiff case second defendant has no right over suit properties. The
evidence of PW.1 is as follows;

eTaigyIl_ei LIpbBalishel LoTgl. Loewtl, SHTLITG. (IpUh&Hei. JTEIT. LOTGI.
ewllad CuUrghl &b LSS B by CFrhans Ulflgzsr wursid  CBThH G5
Al L migsear eieipred Filgrei. eIarshd Fnl awgrs HpsGw GCurGg
TG,  1oewhahd urad Uflgg  eTergkl  bor  Qamh H1 @il mi.
greprailpgd 20 aupL GFPG WparGu urs Llgg Osmh S5 il L Tiser
aiaipred  gflgrer. gk Gured  wursd  Uflgs  Gamy haLi 1
Q\FT GBHI%hSH@hDhGH DT yauiser Guuifled L L1, F LT 2 aTaTgHl 6TesT DITGD
Fhlgret. sreur OFTSBHISSH FIOLDBSIOTH of PHATCal  Hevtl Besfluirs LTHLD
gPUL (h i yauisear Gl Sathwurs  yeiuailghg  a1ihHCprid
eTevi PTeOF Flurcdev. LITHEID 67 PLIL_ @il6eDem6v.

The plaintiff clearly admitted that oral partition has been effected in respect of
joint family properties, second defendant was allotted properties twenty years, ago,
revenue records have been changed, but alleges that no partition has been effected in
respect of suit properties.

6.6) The plaintiff in order to establish his case examined PW.2 Mr.Manickam,
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father in law of second defendant and PW.3 Mr.Nadarajan who have given evidence
to effect that suit properties are undivided joint family properties. PW.2 evidence
during cross examination is as follows:

2) eund upmaser QUi 6 easi B IRISLILIL (D6
Quuwiiled L L m,. S LT 2 aiengl eTesipred Fgme.

PW.2 admitted that plaintiff has purchased six acres of land. PW.3 evidence at
the time of cross examination is as follows:

ot Hlovs SN CopGL mid airglullesi Bleomisar 2 aiangl. 5 Hlev
Q) BHavT MG LOJHBISAT D OTATHI 6T6sT PTGO FiflHiT 6T .

It is made out from PW.3 cross that plaintiff is owning lands separately.

6.7) The learned plaintiff counsel argued that first defendant during cross
examination admitted joint possession and enjoyment of family properties by first
defendant. This court shall analyse evidence of first defendant. The evidence of first
defendant during his cross examination is as follows:

ursUlflallenersd Upad  pred, eurgl, 2 Ulgglaur gl sre0Ca0r(m LD
6THBI%H@h% @ QRBHISGHLILIL L. UTHG®S aleuFruid GFuighl aupCHTLD 6Tew PITed
Fflgrest. ermiser wLTH Gargded GaupPleney CaHTL 1 1D, HDenQl  IDT(H BT
®alGH uUTed  allwirurgd  Gauigl aupCahrid.  allougrur  GFeve) Heweru]Lb,
G LG O aIge] GlFeve HeaTu|Ld BTEILD, 6TATHI HIDIOTQ|LD HTT LITTHhI
upGaHTID. 6Tarshd alleugrTuith PMID UTed olwrTurysensd  Sally GCaimi
C\arifled FHlewiL_uirg).

3) sreour Gargzi 6THBIS@hdh@H LITHIDTEH &MbSH QUK LOT 6T &HleOl Ik b
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@ bGHI STRT UTBISLILIL L GI. 6IalshGd. aurdHegGd Cxigghl 3 14 eg&si
ugdpo QauiGasrip.  Upg 12 gaai Hogws eourdguyid, 20gdHertuy b
TRTHG Ulg LiLPla] @eOeorT 160 jauisear Guwifled Gauig) GnhreniL misefr.
sraur QFrTsHgihaamer aursigid Curgr 21b Updlanrgl 11ib au@GLIY LIg 53]
O\ mawsTig (BT 6T PTGO FiflHTevt.

On proper assessment of DW.1 testimony, it is made out his evidence is that
they were cultivating their properties, out of income derived from their shares, suit
properties were purchased. It is not evidence of first defendant that suit properties
were purchased out of joint family income. Hence contention of plaintiff counsel
cannot be accepted, when more particularly plaintiff admitted that oral partition has
been effected in respect of joint family properties.

6.8) From plaintift side evidence, it emerges that partition has already taken
place in respect of joint family properties, and plaintiff and defendants are in
separate possession and enjoyment. In O.S 125/2011 filed by plaintiff’s wife upon
his instructions seeking partition in respect of suit properties, it has been stated that
suit properties belong to plaintiff and first defendant alone.

6.9) The plaintiff has not proved that from income derived from joint family
properties, suit properties were purchased. As plaintiff has not proved that suit
properties were purchased in name of first defendant and plaintiff out of joint family
income, it cannot be held that suit properties are joint family properties. The second
defendant has not chosen to contest the case even after receipt of summons, so it has

be arrived that he voluntarily chose to remain exparte in this suit. Therefore it has to
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be held that suit properties belong to plaintiff and first defendant alone and second
defendant has no right over suit properties.

6.10) In light of foregoing discussions, this court holds that suit properties are
not purchased out of joint family income as contended by plaintiff and it has been
purchased jointly by plaintiff and first defendant alone. The plaintiff alleges that he is
entitled to partition in respect of suit properties. Per contra, the first defendant allege
that oral partition has been effected already in respect of suit properties. The burden
lies upon the first defendant to prove that oral partition has been already effected.

6.11) The first defendant has alleged in his written statement, evidence that
oral partition has been effected 22 years ago, also examined DW.2-Madhu, DW.3-
Shankar and DW.4-Manimegan to prove the alleged oral partition. It is important to
point out that in written statement filed by defendant in OS. 125/2011 on the file of
sub court, Dharmapuri, he has taken a specific stand that suit properties belong to him
alone, and plaintiff has no right to claim partition in respect of suit properties. It is not
his case that partition was effected in respect of suit properties. The defendant,
however, has taken a contrary stand in this case, that partition has been effected in
respect of suit properties 20 years ago. The contrary stand taken by defendant affects
his case. The defendant who has claimed absolute ownership over suit properties,
cannot be permitted to contend that oral partition has been already effected, in which
plaintiff was allotted half share.

6.12) DW.2-Madhu has filed Chief affidavit to effect that his father divided the
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suit properties between plaintiff and first defendant 22 years ago, and parties are in
separate possession and enjoyment of their respective share. His evidence during his
cross examination is as follows:

i afg QT & 315 % afled LTS LD oYY Q\F & 319 % aiflest
QB LOTGT SO H b  HTedi  aurdl, Updairdlaear aipsidg OCaFrsgmisseamar
QUTHBISISTTTHAT 6T PTGO 6TadTdhF OBHTuITgl. 22 auipL_ SHDGH (PSTLITH 6T FI
SLur ursd Lflggsr Osmh SBH1 LPY 6TaTdhd) G\Sfluimgi.

2) grgreipg  sofl ursd GEThSSUUL L I, 3 gaHhBi  Hlevogsled
UPUH HEILD, SHATLTILD LTS LTH eTadimid Slewrpmled clpesimi LITSHID 6Tesi M)
Uil s L g). @LIGuren Gulledm bi aUh QUHL_ SIS pSTLITH
CopQaresier Lrsid upPl Cualu 't g1 PdTTed HNBPG cpaimr Cuipid
RS HI0\HT T aTailevenev.

It is made out from the cross examination is that he is not aware of the alleged
partition, his evidence is only that plaintiff and defendants did not agree to the
partition arrangement one year ago. As DW.2 is not aware of the alleged partition,
his evidence does not in any way support defendant case.

6.13) DW.3-Shankar has given evidence to the effect that the first defendant
purchased 1.5 acres of land out of his own funds from Manimegan, however, sale
deed was obtained in the name of second defendant and the above property was
allotted to second defendant as per the advice of elders, oral partition was effected in
respect of the suit properties 22 years ago and parties are in separate possession and

enjoyment of their respective share. DW.3 at the time of his cross examination
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admitted that, he does not know the details of the property purchased by first
defendant from Manimegan. His evidence that sale deed was obtained in the name of
first defendant in respect of property purchased from Manimegan is factually not
correct. Hence the evidence of DW.3 is want of material particulars. So much
reliance cannot be placed upon his evidence.

6.14) DW.4-Manimegan deposed that the first defendant paid sale price,
purchased properties from him, however sale deed was obtained in the name of
second defendant and suit properties were already orally partitioned. His evidence at
the time of his cross examination is as follows:

4) eraieient_ul UFiorent aUrTdHhGepewsHled 23 auihl_GHPG (IpSTLITS
LIGhFTUISSHI Bl bHHTH  OFTeOLILIL 19 (hHGHID QIQIIBIHENGT BTG 6THIQ] LD
G\ TevevRIle0OEM6VL.

His evidence is that the averments in the chief affidavit to effect that panchayat
was held 23 years ago is not correct. Hence his evidence does not in any way support
the first defendant case.

6.15) On perusal of Ex.B4-Patta n0.965 in the name of the plaintiff, defendant
and their brothers in respect of the survey no.599/1, Patta n0.386 in the name of first
defendant in respect of the survey no.101/1 and 101/2, Ex.B5-Patta no.1160 in the
name of plaintiff in respect of survey no.100/1A, patta no.2666 in the name of
plaintiff in respect of survey no.137/4, Ex.B6-Patta n0.2852 in the name of second
defendant in respect of survey no.89/2B, Ex.B7-Patta no.1125 in the name of plaintiff

and second defendant in respect of survey no.246/1A2 and 246/1A3, Ex.Bl4-Patta
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n0.2852, 1125, 2666, 1160, it is evident that revenue records have been changed in
respect of joint family properties, patta stands in their individual name and there are
separate properties in the name of plaintiff and defendants.

6.16) Ex.B10-Patta no.719 and patta no.233 in respect of suit properties jointly
stand in the name of plaintiff and first defendant. There is no explanation on the part
of the first defendant as to why revenue records have not been mutated when oral
partition is alleged to taken place before 22 years. Ex.B8-Kist receipt, Ex.B9-House
tax receipt have been paid after the filing of the suit, so no reliance can be placed.
Ex.B12-House tax receipt dated:8.12.2017. As far as Ex.B12-loan closure receipts is
concerned, there 1s no connected documents. So these documents are not sufficient to
prove alleged oral partition. The learned defendants counsel contended that first
defendant has obtained loan and constructed house in suit properties. It is clear from
cross examination of first defendant, during pendency of suit he constructed the
house. Hence same will not give any advantage to him.

6.17) In view of foregoing discussions, this court holds that defendant has not
proved alleged oral partition. The learned defendant counsel relied upon judgment of
honourable Supreme court in Vineetha Sharma vs Rakesh Sharma( 2020 5
CTC 302) and contended that oral partition is valid. The above authority is not of
any assistance to defendant, as it is found that the suit properties still remain intact as
the joint properties of plaintiff and first defendant. Hence it has to be held that

plaintiff and first defendant are equally entitled to suit properties which jointly belong
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to plaintiff and first defendant. Hence this issue is decided in favour of plaintiff.

7. Issue nos.2 & 3:

As already decided in earlier issue, plaintiff is entitled to partition in respect of
suit properties. In view of the strained relationship between the parties and to prevent
multiplicity of proceedings, this court is of opinion that defendants have to be
restrained by way of permanent injunction from alienating the plaintiff’s 1/2 share in
suit properties and from making any constructions in suit properties, until partition is
effected in accordance with law. Hence these issues decided in favour of plaintiff.

8.Issue no.4:

As already decided in earlier issues, plaintiff is entitled to partition in respect
of suit properties, permanent injunction restraining defendants from alienating the
plaintiff’s 1/2 share in suit properties and from making any constructions in suit
properties, until partition is effected in accordance with law. Hence this issue is
decided in favour of plaintiff.

In the result,

(i). The suit is decreed and plaintiff is entitled to 1/2 share in the suit
properties and preliminary decree is passed accordingly.
(ii). That the plaintiff is entitled to permanent injunction restraining the
defendants from creating any encumbrance in respect of the plaintiff's
undivided 1/2 share in the suit properties until partition is affected by metes

and bounds in accordance with law.
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(iii). That the plaintiff is entitled to permanent injunction restraining
the defendants from making any constructions in respect of the plaintiff's
undivided 1/2 share in the suit properties until partition is affected by metes
and bounds in accordance with law.
(iv). In view of relationship between the parties, no cost is awarded.
Dictated to the Steno-Typist, typed by him, corrected and pronounced by me in

Open Court, this the 31* day of January 2025.

Digitally signed
U by U MONICA

MONICA 2655 01.31

16:09:53 +0530

Additional District Judge,
Dharmapuri.

Plaintiff side Evidence:
PW.1 -Mr.Munusamy
PW.2- Mr.Muniappan

PW.3 - Mr.Gopal
PW 4- Mr.Sairaman

Plaintiff Side Exhibits:

Ex.Al 09.07.2022 |Registered Sale deed - Certified copy.

Ex.A2 12.07.2022 |Patta No.233 - Akkamanahalli Village - Online Extract
Ex.A3 12.07.2022 |Patta No.719 - Akkamanahalli Village - Online Extract
Ex.A4 16.07.2022 [Patta No.89 - Akkamanahalli Village - Online Extract
Ex.AS 16.07.2022 |Guideline value document No.93- Online Extract
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Defendant Side Evidence:

DW.1 Mr.Dhanapal.
DW.2 - Mr.Maadhu.
DW.3 - Mr.Shankar.
DW4 - Mr.Manimegan.

Defendant Side Exhibits:

Ex.B1 27.02.1996 Registration Deed - original

Ex.B2 29.07.2011 | Certified copy of plaint in O.S.125/2011 on the file of]
Subordinate Court, Dharmapuri

Ex.B3 07.12.2011 | Certified copy of written statement in O.S.125/2011 on the
file of Subordinate Court, Dharmapuri

Ex.B4 24.07.2015 (Computerized patta, chitta in the name of plaintiff

Ex.B5 28.08.2022 (Computerized patta in the name of plaintiff

Ex.B6 28.08.2022 (Computerized patta in the name of plaintiff and second
defendant

Ex.B7 28.08.2022 (Computerized patta in the name of second defendant -
online extract

Ex.BS8 23.02.2024 [Property tax receipt in the name of first defendant - original

Ex.B9 16.03.2016 and House tax receipt (2no.s) in the name of first defendant's

23.03.2022 |wife - original

Ex.B10 | 06.12.2021 (Computerized patta of suit property

Ex.B11 | 06.12.2021 |Computerized patta of suit property

Ex.B12 | 08.12.2017 House tax receipt in the name of first defendant - original

Ex.B13 | 09.03.2022 [Loan closure voucher (2 no.s) - original

Ex.B14 | 08.0.2019 (Computerized patta in the name of plaintiff and 1st

defendant.

ADJ, dpi

Digitally signed
by U MONICA

U
MONICA 565%.01.31

16:10:20 +0530

Additional District Judge,
Dharmapuri.
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Draft/Fair judgment
0.S.No.174/2022
Dt:31.01.2025
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