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" The following are the guiding principles

(i) That an order under Order 38 Rule 5 can be issued only if circumstances exist as

are stated therein to the satisfaction of the court.

(ii) That the court would not be justified in issuing an order for attachment before
Judgment, or for security merely becase it thinks that no harm would be done thereby or

that the defendants would not be pre—judiced.

(i) That the affidavit in support of the contentions of the applicant should not be vague
and it must be properly verified. Where it is affirmed true to knowledge or information, it
must be stated as to which portion is true to knowledge and the source of information

should be disclosed and the grounds for belief should be stated.

(iv) That a mere allegation that the defendant is selling off his properties is not sufficient

particulars must be stated.

(v) An order of attachment before judgment is a drastic remedy and the power has to be
exercised with utmost care and caution, as it may be likely to ruin the reputation of the
party against whom the power is exercised. As the court must act with the utmost
circumspection before issuing an order of attachment, the affidavit filed by the applicant

should clearly establish that the defendant, the affidavit filed by the applicant should
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clearly establish that the defendant, with interest to obstruct or delay the execution of the

decree that may be passed against him is about of the whole or any part of his property.

(vi) A mere Mechanical repetition of the provisions in the code of Civil Procedure or the
language therein without any basic strata of truth underlying the allegation or vague and
general allegations that the defendant is about to dispose of the property or to remove it
beyond the Jurisdiction of the court, totally unsupported by particulars, would not be

sufficient compliance with order 38 Rule 5 of the Code of Civil Procedure.

(vii) An attachment before Judgment is not a process to be adopted as a matter of
course. The Suit is yet to be tried and the defence of the defendant is yet to be tested.
At the nebulous juncture, the relief which is extra ordinary could be granted only if the
conditions for its grant, as per the provisions of the code if Civil Procedure stand
satisfied. This process is never meant as a lever for the plaintiff to coerce the defendant

to come to terms. Hence utmost caution and circumspection should guide the court"
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(i) 2014 (3) CTC 792 (M.Padmini Vs. M.Anandhan), wherein in paragraph 13, it has

been held as follows :—

13. It is trite proposition of law that merely making a bald allegation that the plaintiff is
given to understand that the Defendant is going to sell the property through real estate

agents may not sufficient and there must a specific averment or allegation made. In the
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absence of any specific allegation it is well settled by the Hon'ble Apex Court as well as
by this Court that extraordinary remedy should not be granted. It is true that the Court is
vested with powers to exercise power under Order 38, Rule 5, C.P.C. But, it remains to
be stated that if it is a fit case, it should be exercised. It is an extraordinary power and
such power should not be exercised mechanically. The Courts have held that it must be
used strictly in accordance with the rules. The Purpose of Order 38, Rule 5, is not to

convert an unsecured debt into a secured debt."
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