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SECTION 118 : Presumptions as to negotiable instruments.

Until the contrary is proved, the following presumptions shall be made:
(a) of consideration that every negotiable instrument was

made or drawn for consideration, and that every such instrument,

when it has been accepted, indorsed, negotiated or transferred, was

accepted, indorsed, negotiated or transferred for consideration;
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SECTION 138 : Dishonour of cheque for insufficiency, etc., of funds

in the account.

Where any cheque drawn by a person on an account maintained by him
with a banker for payment of any amount of money to another person
from out of that account for the discharge, in whole or in part, of any
debt or other liability, is returned by the bank unpaid, either because of
the amount of money standing to the credit of that account is insufficient
to honour the cheque or that it exceeds the amount arranged to be paid
from that account by an agreement made with that bank, such person
shall be deemed to have committed an offence and shall, without
prejudice to any other provisions of this Act, be punished with
imprisonment for [a term which may be extended to two years], or with
fine which may extend to twice the amount of the cheque, or with both:
Provided that nothing contained in this section shall apply unless
(a) the cheque has been presented to the bank within a period
of six months from the date on which it is drawn or within the
period of its validity, whichever is earlier;
(b) the payee or the holder in due course of the cheque, as the
case may be, makes a demand for the payment of the said amount
of money by giving a notice in writing, to the drawer of the cheque,
[within thirty days] of the receipt of information by him from the

bank regarding the return of the cheque as unpaid; and
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(o) the drawer of such cheque fails to make the payment of the
said amount of money to the payee or, as the case may be, to the
holder in due course of the cheque, within fifteen days of the
receipt of the said notice.
Explanation. For the purposes of this section, "debt or other
liability" means a legally enforceable debt or other liability.]
AE SAHHI "debt or other liability" (A1 VdI1R1 sUIHI A41Ad & 5,
For the purposes of this section, "debt or other liability” means a
legally enforceable debt or other liability.
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SECTION 139 : Presumption in favour of holder.

It shall be presumed, unless the contrary is proved, that the holder of a
cheque received the cheque of the nature referred to in section 138 for
the discharge, in whole or in part, of any debt or other liability.]
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FIdiHi 2419 di, what shall be the standard of rebuttal
has been best clarified for the purpose the Hon’ble
Apex Court reads it as “The use of the phrase
"until the contrary is proved" in Section 118 of
the Act and use of the words "unless the contrary
is proved" in Section 139 of the Act read with
definitions of "may presume" and "shall presume" as
given in Section 4 of the Evidence Act, makes it at
once clear that presumptions to be raised under both

the provisions are rebuttable. When a presumption is
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rebuttable, it only points out that the party on whom
lies the duty of going forward with evidence, on the
fact presumed and when that party has produced
evidence fairly and reasonably tending to show that
the real fact is not as presumed, the purpose of the
presumption is over. The accused in a trial under
Section 138 of the Act has two options. He can either
show that consideration and debt did not exist or
that under the particular circumstances of the case
the non-existence of consideration and debt is so
probable that a prudent man ought to suppose that
no consideration and debt existed. To rebut the
statutory presumptions an accused is not expected to
prove his defence beyond reasonable doubt as is
expected of the complainant in a criminal trial. The
accused may adduce direct evidence to prove that
the note in question was not supported by
consideration and that there was no debt or liability
to be discharged by him. However, the court need
not insist in every case that the accused should
disprove the non-existence of consideration and debt
by leading direct evidence because the existence of
negative evidence is neither possible nor
contemplated. At the same time, it is clear that bare
denial of the passing of the consideration and

existence of debt, apparently would not serve the



13
JUDGMENT C.C.No. 641 OF 2024

purpose of the accused. Something which is probable
has to be brought on record for getting the burden of
proof shifted to the complainant. To disprove the
presumptions, the accused should bring on record
such facts and circumstances, upon consideration of
which, the court may either believe that the
consideration and debt did not exist or their non-
existence was so probable that a prudent man would
under the circumstances of the case, act upon the
plea that they did not exist. Apart from adducing
direct evidence to prove that the note in question
was not supported by consideration or that he had
not incurred any debt or liability, the accused may
also rely upon circumstantial evidence and if the
circumstances so relied upon are compelling, the
burden may Ilikewise shift again on to the
complainant. The accused may also rely upon
presumptions of fact, for instance, those mentioned
in Section 114 of the Evidence Act to rebut the
presumptions arising under Sections 118 and 139 of
the Act. The accused has also an option to prove the
non-existence of consideration and debt or liability
either by letting in evidence or in some clear and
exceptional cases, from the case set out by the
complainant, that is, the averments in the complaint,

the case set out in the statutory notice and evidence
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(25)

(29)

adduced by the complainant during the trial. Once
such rebuttal evidence is adduced and accepted by
the court, having regard to all the circumstances of
the case and the preponderance of probabilities, the
evidential burden shifts back to the complainant and,
thereafter, the presumptions under Sections 118 and
139 of the Act will not again come to the
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dcd el 8 AR &RI 119 s A3 SRAUIENGA (A1 2ial ¢1R1A)
cidl sl &ld dotl SREI sRAUIENA Hig 11(Es ofslol A0l SY USG
81 Aal ¥AR ARl s1aE42 Id sRuIEl siEA0l Al 25H 4]
ysdefl sdlefl ¥disierR] olaid] 8l1j & AR oAUl AEIddal] A $2%
olofl B 8 5 slRUIE]l eNol GlaiaiiRall RYUMA 243 [AURRIT S Adl
ARV 191 USRoll 3] guidall oliAl Sl 242E d &gell 4RI
AlAall Yol AlfAAd el el R ARl gogdoe Aseofl
SAH—3¢ ofl VIR SIRIEIHT $AIH1 AHIAd %211 Y0t ASofl 2850]]
airell 2s4 Yol €5 31 Asiu Adl dIgIE SAIHT A19d &1J d
1R Adl d £sall 251318l sRAIElA dHoll Asell 280 Yyoig] YN R
ysdl qisiy & dg oIHER YMAH SiZall R. Vijayan vs Baby &
Anr CRIMINAL APPEAL NO. 1902 OF 2011 [sdlx%al disail
YslelHl Rtdia waINd sa © §, Para 17. We are conscious

of the fact that proceedings under section 138 of the Act
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cannot be treated as civil suits for recovery of the cheque
amount with interest. We are also conscious of the fact
that compensation awarded under section 357(1)(b) is
not intended to be an elaborate exercise taking note of
interest etc. Our observations are necessitated due to the
need to have uniformity and consistency in decision
making. In same type of cheque dishonour cases, after
convicting the accused, if some courts grant
compensation and if some other courts do not grant
compensation, the inconsistency, though perfectly
acceptable in the eye of law, will give rise to certain
amount of uncertainty in the minds of litigants about the
functioning of courts. Citizens will not be able to arrange
or regulate their affairs in a proper manner as they will not
know whether they should simultaneously file a civil suit or
not. The problem is aggravated having regard to the fact
that in spite of section 143(3) of the Act requiring the
complaints in regard to cheque dishonour cases under
section 138 of the Act to be concluded within six months
from the date of the filing of the complaint, such cases
seldom reach finality before three or four years let alone
six months. These cases give rise to complications where
civil suits have not been filed within three years on
account of the pendency of the criminal cases. While it is
not the duty of criminal courts to ensure that successful

complainants get the cheque amount also, it is their duty
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to have uniformity and consistency, with other courts

dealing with similar cases.

18. One other solution is a further amendment to the
provision of Chapter XVII so that in all cases where there is
a conviction, there should be a consequential levy of fine
of an amount sufficient to cover the cheque amount and
interest thereon at a fixed rate of 9% per annum interest,
followed by award of such sum as compensation from the
fine amount. This would lead to uniformity in decisions,
avoid multiplicity of proceedings (one for enforcing civil
liability and another for enforcing criminal liability) and
achieve the object of Chapter XVII of the Act, which is to
increase the credibility of the instrument. This is however
a matter for the Law Commission of India to consider. 113
olIHER YMH SI2 MRUIMNA SA YSElal Lllal Al odRIall [l Yl
al. U 43 oflA Y¥oiall AU gSH SAU1HI 241 B.

—:: AIVid] BSH ::—

(1)  [AsHcug Al 6.9.3R 9y, €iti:— sISUISIH W. §A2 oi.
03, Hoidl RA{18e>d1, 231 A19d] Asdl] aMs, asien —
3G00R7, USIERI, IYNRId. diRila eiRdlY o3l YR8l
2AMkdl 013 ofl sAH V< Yol N doNNAcid Forgdoe
Aseoll saH—3¢ dHoUJall [RA211UI2 YobIHi SYRUR &I]]
As (1) 9d ofl 2A1€] 3¢ ofl A ellv1gdioll §SH SAIHI A1 .

() [sAHeug AGUI G.4.3 Y, &ith:— s[SAUISIH WB. §A2 dl.
03, dHordl 11362, A1 A19d] Asd advs, asiery -
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(3) AR 21NN 6192 oiefl § ARII % sig Aule a2l
¥l AR w17 A¥ofl 2AHAdiR] &g 2 AR
8RUSSe] di2 S13dlcll §SH SAUIHI A1 B,
(v) 2R a2 23e 2RM6 Ysielofl Aise Sl 2qA1udiof
854 SAIHI 2419 B.
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