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 OZLIFN51FGF  S[;GL  CSLST  8] \SDF\  V[JL  K[  S[ov  VFZM5LV[  AGFJGL

TFZLB[  TYF  ;DI[  RMZL  SZL  .P5LPSMP  SP  #*)  D]HAGM  U]GM   VF VNF,TGL  CS]DTDF

SZ[, CM. VF VNF,TDF RFH"XL8 ZH] YI[, K[P VFZM5LV[ :J{lRKS ZLT[  U]GM SA], SZ[,

K[P  T[DH H[,DF\YL H[,Z DFZOT[  56 U]GFGL SA],FT SZ[, CM. VFH ZMH CFHZ ZBFJ[,

K[P 

VFZM5L  TFP  Z&v#v!(  YL  H[,DF  K[P   VFZM5LV[  p5ZMST

CSLST[  OZLIFNDF\  H6FjIF D]HA GM U]GM SZ[, K[P  T[  U]GM SA],FT 5]Z;L;DF\  U]GM SA],

ZFB[, K[P  H[  :J{lrKS ZLT[  U]GM  SA], SZ[, CMJFGL BFT|L  SZL  VF T[DGM 5|YD U]GM  CMI

UZLA DF6;M  CM. VFlY"S  5ZLl:YTL  VG[  GA/F ;\HMUM  wIFGDF\  ZFBL  VMKM  N\0  SZJF

VZH  SZ[,  K[P  GFDNFZ  U]HZFT  CF.SM8"GM  gIFID]lT"  zL  H[PV[GP  E8'  ;FC[AGM  R]SFNM
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ZFBL  VMKFDF  VMKL  ;HF  N\0  SZJF  VZH SZ[,  K[P  H[  R]SFNM  J\RF6[  ,[TF  T[DF  9ZFJ[,

K[ S[4  CODE OF CRIMINAL PROCEDURE, 1973 - S. 240, 241, 251, 228(2),

240(2), 252, 253, 235(2), criminal offence - plea of guilty - prayer for mercy

by prescribing specimen pro forma for pleading guilty  and for mercy in

sentence - quantum of sentence - provisions for awarding minimum sentence

- discretionary powers of court in this regard - the core issue as to whether

Trial Court on being satisfied or in presence of special and adequate reasons



peculiar to the accused, to be mentioned in writing, in the judgment of the

court, in finding accused guilty, "for a first offence" either by evidence or

"by  raising  the  plea  of  guilty"  is  competent  to  impose  for  such  "first

offence" -  whether innovative  judicial  directions  and prescription of  new

format,  for  recording  plea  of  guilty  of  an  accused,  when  statutory

prescription of such a process or procedure has been prescribed in the Act,

would be competent and legal - appellant-State contended that there is no

discretion with the court to award less than the minimum sentence - meaning

of "special and adequate reasons" -  format for recording plea of guilty -

prescription of format under dispute - difference between "plea bargaining"

and recording of "plea of guilty" - plea of "Nolo Contendere" - explanation

made  in  respect  of  "doctrine  of  Nolo  Contendere"  -  doctrine  of

proportionality discussed and explained.

 JW]DF V[D 56 9ZFJ[, K[  S[4   Modern sentencing system - pre-sentence

hearing of accused - various cases referred - held, contention of State that

court  has  no  discretionary  power  to  impose  minimum  sentence  is  not

accepted - observations in "State of Gujarat vs. Uttam B. Prajapati (1990)"

and "State of Gujarat vs. Thakor Somaji (1995)" held, as per incuriam -

format for recording plea of guilty found contrary to statute and court has

no  power to  prescribe  such  a  format  -  decision  in  "V.K.  Bhatt  vs.  M/s.

Aryodaya G. Mills (1996)" overruled with respect to format of plea guilty -

discretionary jurisdiction empowered in the Trial Magistrate must be based

on and in presence of special and adequate reasons to the contrary to be

mentioned in judgment.

VF  H  CSLST  ;A\W[  GFDNFZ  U]HZFT  CF.SM8"GM  R]SFNM   CRIMINAL

APPEAL NO. 918 of  1990 With CRIMINAL MISC.APPLICATION NO.

2016 of 1991 In CRIMINAL APPEAL NO. 918 of 1990  J\RF6[  ,[TF  T[DF

VMKFDF VMKL ;HFGF U]GFDF 56  SFZ6MGL GM\W SZLG[  gIFIGF lJXF/ CLTDF C]SD SZL

XS[  T[JL  SM8"G[  ;tTF  ZC[,  CMJFG]  9ZFJ[,  K[4  H[DF  RRF"  SZ[,  K[  S[4   In the

instant,  case  the  original  accused  are  charged

with  the  offence  punishable   under  Sections  4



and 5 of the Act. Section 4 of the Act, for the first

offence,  provides  minimum  punishment  of

imprisonment for three months and fine not less

than five hundred rupees, whereas, Section 5 of

the Act, for the first offence, provides minimum

punishment of imprisonment for two months and

fine  not  less  than  five  hundred  rupees.

Admittedly,  there  is  no  material  on  record  to

show that the accused, herein, were arraigned as

accused for similar offence or for that matter any

other offence in the past. Hence, they are liable

to be awarded minimum punishment, prescribed

under both the sections. However, at the same

time, it is to be kept in mind that the accused

Nos. 2 to 5 were young boys, at the time of the

alleged offence, which took place as back as in

the year 1990. In other words, almost 24 years

have  elapsed  from  the  date  of  the  alleged

offence and by this time, they must have been

settled  in  their  respective  lives.  Further,  the

accused were arrested and presented before the

court on 04.09.1990 and on the very same day,

they  pleaded  guilty  and  were  imposed  the

punishment,  as  referred  to  in  Paragraph-1,

herein above. In that view of the matter, if, the

matter is remanded for trial afresh, by following

the  ratio  laid  down  by  this  Court  in  the

judgments, as above, same would cause undue

harassment  and  hardship  not  only  to  the



accused, but, their family members as well. Thus,

in view of the peculiar facts and circumstances of

the case and in view of the decision of this Court

in “STATE OF GUJARAT VS. NATWAR HARICHANDJI

THAKOR” (Supra), wherein, it is held that a Court

has  power  to  impose  less  than  the  minimum

sentence  for  first  offence  for  special  and

adequate reasons, if, the judgment and order of

the trial Court is confirmed same would meet the

ends of justice. 

H[YL  VFZM5LGM  5|YD  U]GM  CMI  UZLA  DF6;M  CM.  VFlY"S  5ZLl:YTL

VG[  GA/F  ;\HMUM  wIFGDF\  ZFBTF  ;FYM;FY  VF  5|SFZGF  S[;MGM  H[  EZFJM  VNF,TMDF

Y. ZC[, K[4  T[DH VF 5|SFZGF  S[;M  h05YL 5]ZF  SZJF  ;A\W[  GFDNFZ U]HZFT CF.SM8"

TZOYL  H[  VYFU  5|IF;M  SZJFDF  VFJL  ZC[,  K[4  T[DH  VJFZGJFZ  :5[xI,  ;L8L\UMG]

VFIMHG SZL  VF  5|SFZGF  S[;M  XMWL  SF-L  5]ZF  SZJF  DF8[  H[  ;]RGFVM  GFDNFZ  U]HZFT

CF.SM8"   TZOYL  VF5JFDF  VFJL  ZC[,  K[  T[  CSLST  ,1FDF  ZFBTF  ;FYM;FY

VFZM5LV[  OZL  U]GM  GCL  SZJFGL  BF+L  VF5[,  CM.  VFZM5L  S]8 ] \A  SAL,FJF/F  DF6;

CM. 36F ;DIYL H[,DF  CM. T[  D]HA C]SD SZJM  gIFIL  H6FI K[P    HM  VFZM5LG[  JW]

N\0  SZJFDF  VFJ[  TM  T[GF  5ZLJFZGF  ;eIM  5FK/  H[  ZSD  VFZM5L  BRL"  XS[  T[D

K[  T[  ZSD  N\0  5[8[  ;ZSFZDF  R]SJJFYL  56  VFZM5LGF  5ZLJFZGF  ;eIMG[  ;CG  SZJ]

50[  T[D H6FT]  CM.  N\0 SZJM  plRT H6FT]  GYL4 H[YL ;DU| p5Z NXF"J[, ;DU| SFZ6M

wIFG[  ,[TF  VF  VNF,TG[  GFDNFZ  zL  H[PV[GP  E8'  ;FC[AGF  R]SFNFYL  D/[,  ;tTFGM

p5IMU SZL JW] 50TF 8[SGLS, GCL YTF VFZM5L 36F ;DIYL H[,DF CM. VFZM5L 5F;

[  HFDLGGL  56  ;UJ0  G  CMJFG]  DFGJF  SFZ6  ZC[T]  CM.   VFZM5LG[   ;DFHDF

ZCL  ;]WZJFGL  TS  VF5JL  gIFIL  H6FT]  CM.  T[DH  T[GF  5ZLJFZ  DF8[  56  VF  5|

SFZ[  C/JFXYL  C]SD SZJFYL  gIFIG]  CLT  H/JFX[  T[D  H6FT]  CM.  GLR[  D]HA C]SD SZ]

K]P                                  



            oo  VF B ZL      C] S D  o

    VFZM5LG[  lS|P5|MPSM0  S,DvZ$(s!f   VgJI[   .P5LPSMP  SP  #*)    D]HAGF

U]GFGF  E\U  AN,  TS;LZJFG  9ZFJL  VFZM5LG[   Z(_  lNJ;GL  sA;M  V[ \XL  NLG

5]ZFfGL  ;FNL S[NGL ;HF SZJF C]SD SZJFDF VFJ[ K[P VFZM5LV[ H[,DF EMUJ[, ;HFGM

;DIUF/M  VF  C]SDYL  DHZ[  VF5JFGM  ZC[X[P  VF  SFD[  SAH[  YI[,  D]N'FDF,

OZLIFNLG[ 5ZT VF5JF V5L, ;DI AFN IFNL SZJLP JRUF/FGF C]SDM SFIDL SZJFP

VFZM5LGL  p\DZ  HMTF  T[DH  5|YD  U]GM  CM.  T[DH   T[DGF  5ZGL

5ZLJFZGL  HJFANFZL  wIFG[  ZFBTF  ;FYM;FY   GFDNFZ  U]HZFT  CF.SM8"GM  R]SFNM
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ZFBTF  p5ZMST  SFZ6MG[  VFWLG  N\0  EZ5F. SZJFGL  VFZM5LGL  XlST  G CMJFG]  DFGJF

SFZ6 ZC[T] CM. N\0GL  ;HF SZJFDF VFJTL GYLP  VgI lAGlS\DTL D]N'FDF, GFX SZJMP

VF C]SD VFHZMH TFP $ HFgI]P Z_!)  GF ZMH JF\RL ;\E/FJL DFZL ;CL 

SZL HFC[Z SIM "P
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