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6. neorywdl@ C&FesTemeot 2 wii HHlwesimbd CRP (NPD) No. 783/2010
K.Lakshmiammal Vs D.S Nagalakshmi eup&&lev

7. In this case, admittedly, the petitioner has not sought for any stay so far, before the trial
Court or has not filed any appeal before the appellate court as against the judgement and
decree passed against her on 26.03.2007 and has not sought for stay of the execution
proceedings. While that being the position, the petitioner cannot approach the executing
court by filing an application under Order 21 Rule 26 CPC seeking for stay of the
execution proceedings without satisfying the requirements as contemplated under Order 21
Rule 26(1) CPC which reads as follows:-

“26. When Court may stay execution :- (1) The Court to which a decree has been sent for

execution shall, upon sufficient cause being shown, stay the execution of such decree for a
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reasonable time, to enable the judgement-debtor to apply to the Court by which the decree
was passed, or to any Court having appellate jurisdiction in respect of the decree or the
execution thereof, for an order to stay execution, or for any other order relating to the
decree or execution which might have been made by such Court of first instance or
Appellate Court if execution had been issued thereby, or if application for execution had
been made thereto.

8. From the perusal of the above provision under Order 21 Rule 26 of CPC, it could be
seen that the executing Court shall stay the execution of the decree for a reasonable time
upon showing sufficient cause, to enable the judgement debtor to apply for stay either
before the trial Court or before the Appellate Court. Thus, the power vested on the
executing court under Order 21 Rule 26 CPC is to be exercised only for a reasonable time
and that too for the purpose of enabling the judgment debtor to apply before the trial Court
or the appellate Court seeking for stay of the execution proceedings. It is nothing but
granting a breathing time to the judgement debtor to approach the appropriate forum and
seek stay of the execution. If no such application is filed by the judgement debtor within a
reasonable time, either before the the trial court or the appellate Court, even after filing the
application under Order 21 Rule 26 before the executing Court, the said Court cannot
prolong such stay indefinitely as the said relief contemplated under Order 21 Rule 26 is
only for a reasonable time and not for a prolonged time. Thus, if no step is taken to
approach the trial Court or the appellate Court seeking for stay of the execution, the
executing Court has to reject/dimiss the application on the ground that the judgement
debtor has not complied with the requirement contemplated under the said provision.
Applying the said principle to the facts of the present case, it is seen that though the
petitioner had approached the executing court by filing the present application under Order
21 Rule 26 of CPC and obtained interim stay during the vacation time, it appears that the
petitioner has not approached either the trial Court or the appellate court seeking for stay of
the execution proceedings. Consequently, she failed to satisfy the mandatory requirements
under Order 21 Rule 26 CPC. Therefore, the petitioner is not entitled to seek protection
under Order 21 Rule 26 and the Court below has rightly rejected the said application.

9. The decision relied on by the learned counsel for the respondent in Kum.R.Komala Vs.

Mohammed Igbal (AIR 1999 Karnataka 337) also deals with the issue and it was observed

therein that Order 21 Rule 26(1) only relates to granting of limited stay of execution by the
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execution Court and for only a specific purpose so as to enable the judgment debtor to
apply for stay order from the appellate court or from the trial court which passed the
decree. As it is not the case of the petitioner that any such application is filed or pending
before the trial court or the appellate court, I find no reason to interfere with the order
passed by the court below. The Civil Revision Petition is dismissed. It is open to the
petitioner to work out her remedy either before the trial court or by filing an appeal before

the appellate court. No costs.
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